
LAND USE BOARD MINUTES
March 2, 2011

The Tewksbury Township Land Use Board met in a regularly scheduled meeting on the above date in the Municipal Meeting Hall, 60 Water Street, Mountainville, New Jersey.  The meeting was called to order at 7:31 p.m.
Present: Blake Johnstone, Shaun Van Doren, Dana Desiderio Shirley Czajkowski, Bruce Mackie, Michael Moriarty, Ed Kerwin arrived at 7:36 p.m., Arnold Shapack, Alt. #1,  Tom Dillon, Alt. #3 and Ed D’Armiento, Alt. #4.

Also present:  Daniel S. Bernstein, Land Use Board Attorney, William Burr, Land Use Board Engineer and Shana L. Goodchild, Land Use Administrator.

Absent:  Mary Elizabeth Baird, Elizabeth Devlin and Eric Metzler, Alt. #2
There were approximately thirteen (13) people in the audience.

OPEN PUBLIC MEETING ACT STATEMENT

Mr. Johnstone opened the meeting by announcing that adequate notice of the meeting had been provided by posting a copy thereof on the Police/Administration Building bulletin board, faxing a copy to the Hunterdon Review and the Hunterdon County Democrat, and filing with the Municipal Clerk, all on January 6, 2011.

PLEDGE OF ALLEGIANCE

Those present stood and pledged allegiance to the American flag.
CLAIMS

Mr. Johnstone asked the Board if there were any questions or comments regarding the following claims to which the response was negative.  Ms. Desiderio made a motion to approve the claims listed below and Mr. Moriarty seconded the motion.  The motion carried by the following roll call vote:

1. Bernstein & Hoffman – Land Use Board Professional Services – Attendance at February 16, 2011 meeting - invoice dated February 17, 2011 ($300.00)

2. Bernstein & Hoffman – Land Use Board Professional Services – Bellemead Development Corp. NJPDES Permit - invoice dated February 9, 2011 ($150.00)

3. Bernstein & Hoffman – Land Use Board Escrow – Klumpp (B11, L1 & 38) invoice dated February 9, 2011 ($225.00)

4. Maser Consulting – Land Use Board General Land Use Services – invoice #158968 ($260.00)

5. Maser Consulting – Land Use Board Escrow – Wood (B10, L5.07), invoice #158977 ($97.50)

6. Maser Consulting – Land Use Board Escrow – Pierson (B21, L3), invoice #158981 ($195.00)

7. Maser Consulting – Land Use Board Escrow – A.M. Best (B46, L2.01, 5 & 6), invoice #158979 ($65.00)

8. Maser Consulting – Land Use Board Escrow – Catalano (B6, L25.01), invoice #158978 ($162.50)

9. Maser Consulting – Land Use Board Escrow – Goss (B42, L9.04), invoice #158970 ($195.00)

10. Maser Consulting – Land Use Board Escrow – Furlong (B23, L29.01), invoice #158971 ($195.00)

11. Maser Consulting – Land Use Board Escrow – Cedar Lane Farm/Heliport (B23, L23), invoice #158969 ($2,880.00)

12. Maser Consulting – Land Use Board Escrow – Johnson (B23, L2), invoice #158975 ($1,348.00)

13. Maser Consulting – Land Use Board Escrow – Johnson (B23, L36), invoice #158974 ($1,690.00)

14. Maser Consulting – Land Use Board Escrow – Johnson (B23, L4), invoice #158973 ($1,657.50)

15. Maser Consulting – Land Use Board Escrow – Johnson (B23, L20), invoice #158972 ($1,755.00)

16. Suburban Consulting – Land Use Board Escrow – Johnson (B23, L36, 4 & 20), invoice #15909 ($1,435.66)

17. Suburban Consulting – Land Use Board Inspection – Pottersville WWTP (B24, L17.01), invoice #15911 ($140.00)

Roll Call Vote:

Ayes:  Mr. Johnstone, Mr. Van Doren, Ms. Desiderio, Mr. Mackie, Mrs. Czajkowski, Mr.
            Moriarty, Mr. Shapack, Mr. Dillon and Mr. D’Armiento  

Nays:  None

CORRESPONDENCE

A motion was made by Mr. Van Doren and seconded by Mrs. Czajkowski acknowledging receipt of the following items of correspondence.  All were in favor.  

1. A copy of a letter dated February 22, 2011 from Eileen Swan, Executive Director for the NJ Highlands Council re: the approval of the Township’s Petition for Plan Conformance.

2. Memorandum dated February 17, 2011 from the Hunterdon County Planning Board re: the Planning and Design Awards Dinner on March 30, 2011.

3. A report dated February 24, 2011from William Burr re: Christopher Ashton, Completeness Review for Appl. No. 10-08, Block 47.02, Lot 1.

4. A copy of Senate Bill No. 2126 re: permitted use of solar and wind facility or structure on a closed quarry.  

5. A letter dated February 18, 2011 from Andrew Holt re: Johnson Family Farm Subdivision, Block 23, Lot 4 – driveway design waivers.

6. A letter dated February 23, 2011 from Andrew Holt re: Johnson Family Farm Subdivision, Block 23, Lot 20.

7. Press Release dated February 18, 2011 from the Hunterdon County Planning Board re: nominations for the 2010 Planning and Design Awards.  

8. A copy of a letter dated February 16, 2011 from the NJDEP to Margit Lauezzari re: Block 31, Lot 25. 

9. A report dated February 25, 2011 from William Burr re: Catalano, Bulk Variance, Appl. No. 10-03, Block 6, Lot 25.01.  

10. A letter dated February 25, 2011 from Anthony and Celia DeFelice re: clarification to Resolution No. 09-17.

11. Memorandum dated February 28, 2011 from Chief Holmes re: Catalano, Block 6, Lot 25.01.  

Minutes

· February 2, 2011
A motion was made by Mr. Van Doren and seconded by Ms. Desiderio to adopt the February 2, 2011 minutes.  All were in favor.  Mrs. Czajkowski abstained.
Ordinance Report

Mr. Mackie had no ordinances to report on.

Public Participation

Mr. Johnstone asked the public if there were any questions or comments regarding anything not on the agenda.  
Chris Teasdale, Chairman of Environmental Commission, was present and reminded the Board of the informal gathering for Teddy Murphy scheduled for Sunday, March 13, 2011, 4 p.m. at the Tewksbury Inn.  

Mr. Teasdale noted that the Board received an invitation to the Hunterdon County Planning Board Planning and Design Awards dinner on March 30, 2011.  He explained that the Environmental Commission submitted the recently completed ERI which has been nominated for an award under the Planning Board Tools category.  Mr. Teasdale suggested a member of the Land Use Board attend to accept the award on behalf of the Board.  

Finally, Mr. Teasdale noted that the Land Use Board asked the Environmental Commission to review the Washington Township Ridgeline, Mountainside and Viewshed Protection Ordinance.  He sensed that the root of the request came from the concern about Tewksbury’s ridgelines as it relates to windmills, cell towers, etc.  He noted that the Commission reviewed the ordinance and felt that it was too restrictive.  He asked if Tewksbury’s Planner could create a map based on the criteria in the Washington Township ordinance.  
Mr. Van Doren opined that having the Planner create a map would be premature and suggested waiting to see where the Highlands process ends up.  Mr. Johnstone suggested narrowing the focus to defining a viewshed to which the Board agreed.  Mr. Benson was asked to contact Mr. McGroarty and work with Mr. Teasdale.
Mr. John Melick, 18 Church Street, was present and explained that he is working with his architect on a second floor expansion on his home.  Mr. Melick pointed out that most of the homes in Oldwick are non-conforming based upon setbacks.  Mr. Bernstein explained that it would require a variance for expansion of a non-conforming structure.  Mr. Bernstein noted that the applicant could request waivers from some of the items in the submission checklist because the addition would have less of an impact.  Mr. Johnstone urged Mr. Melick to contact Ms. Goodchild.       

There being no additional questions or comments from the public Mr. Johnstone closed the public portion of the session.

Resolution

· Resolution No. 11-05 – Professional Services Contract for Planner

Mr. Van Doren made a motion to adopt Resolution No. 11-05, seconded by Ms. Desiderio.  The motion carried by the following roll call vote:

LAND USE BOARD

TOWNSHIP OF TEWKSBURY

RESOLUTION NO. 11-05


WHEREAS, there exists a need for a (a) Land Use Board Planner


WHEREAS, the local Public Contracts Law (N.J.S.A. 40A:11-1 et seq.) requires that the resolution authorizing the award of contracts for “Professional Services” without competitive bids must be publicly advertised.


NOW, THEREFORE, BE IT RESOLVED by the Tewksbury Township Land Use Board, County of Hunterdon, State of New Jersey, as follows:


1.  The Land Use Board Chairman and Secretary are hereby authorized and directed to execute an agreement with the following:

a. Charles T. McGroarty of Banisch Associates, Land Use Planner

2. These contracts are awarded without competitive bidding as a “Professional 

Service” under the provisions of the Local Public Contracts Law because these are recognized professionals licensed and regulated by law and it is not feasible to obtain competitive bids.


3.  A copy of this resolution shall be published in the Hunterdon County Democrat as required by law within ten days of its passage.

ROLL CALL VOTE

Those in Favor:
Mr. Van Doren, Ms. Desiderio, Mr. Mackie, Mrs. Czajkowski, Mr. Moriarty, Mr. Shapack, Mr. Metzler, Mr. D’Armiento and Mr. Johnstone 

Those Opposed:  
None



Abstained:

Mr. Kerwin and Mr. Dillon
Public Hearing

· Catalano
Application No. 10-03

Block 6, Lot 25.01 – Front Yard Setback Variance

Action Deadline – June 14, 2011

Mrs. Margaret Catalano and Mr. George Folk, Engineer were present and sworn in by Mr. Bernstein. 

Mr. Folk explained that he was before the Planning Board in 1989 for the Centennial Acres subdivision along Hill and Dale Road.  He explained that he has been a licensed engineer in NJ for 25 years.  When asked if he prepared the plans, he responded in the positive.  When asked if he has ever had his license revoked or suspended, he responded in the negative.  Mr. Folk was recognized by the Board as an expert.

Mrs. Catalano explained that she and her husband were before the Board of Adjustment approximately 10 years ago for a garage and received approval however, due to lack of funds the garage was not constructed and the variance lapsed.  They are currently requesting a 3 car garage; the property currently does not have a garage.  She explained that they investigated alternate locations however, based on accessibility to the house and aesthetics, the best place is the proposed location.  Mrs. Catalano noted that they have lived in Tewksbury for 14 years and take exceptional care of their property and so they are not proposing anything that would impact the look of the property or neighborhood.  She explained that the color is proposed as a barn red so it matches the existing structures.  She explained that they are committed to making sure that the project is in keeping with the look of the house.  The garage will house 2 cars and a lawn mower.  Lighting will be in keeping with the house lights with no impact on the neighbors.  She noted that there is a proposed motion sensor light.  When asked if heat or plumbing was proposed, Mrs. Catalano responded in the negative and agreed to restrictions to prohibit those features.  
Mr. Dillon noted that he drove by the site and asked about the height of the proposed garage and privet hedge.  Mrs. Catalano opined that the privet hedge is approximately 8 feet high.  When asked if the privet hedge or existing tree would be impacted by the proposed garage, Mrs. Catalano responded in the negative.  

Mr. Moriarty asked if the garage approved 10 years ago was similar in size to the proposed garage.  Mrs. Catalano responded in the positive.  Mr. Benson noted that the previously approved garage was a (22 x 24) 2 car garage, the proposed garage is a (22 x 36) 3 car garage.  

Mr. Shapack asked about the siding for the proposed garage.  Mrs. Catalano explained that they intent to mimic the siding on the existing barn.  

Mr. Kerwin questioned the impervious coverage calculation at it relates to the coverage to be removed.  Mr. Folk explained that the chicken coop was removed and the proposed barn will be located on existing gravel area; the expansion of the gravel area for the drive is offset by the area that encompassed the chicken coop that was removed and reseeded.   

Mr. Van Doren noted that during the Board of Adjustment hearing in 2000 there was discussion about the proximity to the roadway and asked if the current proposal keeps the structure out of the right of way.  Mrs. Catalano responded in the positive.  

Mr. Mackie asked when the chicken coop was removed to which Mrs. Catalano responded in the fall.  Mr. Folk noted that when the plan was created in the summer the chicken coop existed and that is why it is shown as “to be removed” on the plan. 

Mr. Bernstein asked Mrs. Catalano to describe the variance, the need and why the Board should grant approval.  Mrs. Catalano explained that the lot is non-conforming and the variance is needed for the purpose of the garage for car storage.  Mr. Bernstein asked Mrs. Catalano to confirm that she needs a front yard setback variance and that it is one (1) foot from the property line (when 75 feet is required).  Mrs. Catalano responded in the positive.  Mrs. Catalano explained that because of the location of the existing driveway the proposed location makes the most sense for the garage.  

Mr. Burr expressed concern about the current location noting that the structure, as shown, is proposed 1 foot off of the right of way line but the architectural plans demonstrate that the roof will hang over approximately 10 ½ inches and with a gutter it likely will encroach into the right of way.  He suggested moving the garage to the east at least one foot.  Having said that, Mr. Burr noted that by moving the garage it adds to his concern regarding vehicles making the turn into the garage bays; the current driveway configuration will require several turns to get into the garage bay.  Mrs. Catalano explained that when they did the calculations it appeared as if the gutters would encroach by an inch but they didn’t feel it was that significant.  She also noted that they have measured the turning radius for the cars and they are not overly concerned.  
There being no further questions from the Board, Mr. Johnstone opened the meeting up to the public.  There being no questions from the public, Mr. Johnstone closed the hearing to the public.  

Mr. Folk reviewed the report from Maser and explained that in support of the variance he believes the location of the garage is satisfactory based on safety concerns of the applicants.  Mr. Folk, addressing Item No. 3, noted that he will work with Mr. Burr to identify the overflow pipes for the underground seepage pit; the roof leaders from the structure will be routed to the drywell and soil tests will be done.  Mr. Bernstein noted that the Land Use Board requires a deed restriction requiring that the drywell be maintained.  Regarding Item No. 4, Mr. Folk opined that Mrs. Catalano would be amenable to moving the structure 1 foot. Mr. Folk opined that the corridor effect created by the structure will help to slow drivers on Beavers Road.  Regarding Item #5, Mrs. Catalano explained that the barn will tuck into the bank; the bank will not be disturbed.  Regarding Item #6, Mr. Folk explained that the area to the west of the garage drains in a north to south pattern and that drainage pattern will continue.  Regarding Item #7, Mr. Folk agreed to comply with the plan revisions requested.  Regarding Item #8, Mrs. Catalano explained that the trees have been relocated.  Regarding Item #9, Mr. Folk noted that this was previously discussed.  Regarding Item #10, Mr. Folk agreed to work with Mr. Burr to review the inconsistencies between the plan and the calculation sheet provided with the Variance application form.  In conclusion, Mr. Folk agreed to the comments in Mr. Burr’s technical review.  
Mr. Benson noted that the Board of Adjustment did not approve the structure in the right of way; the resolution dated February 28, 2000 states that the structure shall not encroach the right of way of Beavers Road.  

Mr. Van Doren noted that the structure needs to be located so that it does not encroach into the right of way.  When asked if she would agree to keep the structure out of the right of way, Mrs. Catalano responded in the positive.  

Ms. Desiderio asked if they considered shrinking the size of the building to which Mrs. Catalano explained that it is a post and beam kit and is not easily modified.  

There being no additional questions by the Board, Mr. Johnstone opened the meeting up to the public.  

Charlotte Tenerelli, 1 Beavers Road, was sworn in by Mr. Bernstein.  Ms. Tenerelli noted that they have lived across from the Catalano’s since they bought the property and they have made significant positive improvements to the property and encouraged the Board to grant the approval.  

Mr. Shapack made a motion to approve the application with the conditions as outlined in the hearing and in conformance with the report from Bill Burr dated February 25, 2011.  Mr. Moriarty seconded the motion.  The motion carried by the following roll call vote:

Ayes:
Mr. Van Doren, Ms. Desiderio, Mr. Mackie, Mrs. Czajkowski, Mr. Moriarty, Mr. Kerwin, Mr. Shapack, Mr. Metzler, Mr. Dillon, Mr. D’Armiento and Mr. Johnstone.

Nays:
None
Waiver/Completeness Determination

· Ashton

Application No. 10-08

Block 47.02, Lot 1 – Side Yard Setback Variance

Christopher Ashton was present and sworn in by Mr. Bernstein.

Mr. Jeff Lehrer, attorney on behalf of the applicant, was present and explained that he had discussed the issue of a minor subdivision with Mr. Bernstein who encouraged him to bring it before the Board.  
Mr. Lehrer explained that Christopher Ashton’s father acquired the property in February, 2009 through an LLC.  The intent of the acquisition was to convey to his son the Tewksbury portion of the property where all of the structures are located; the Readington Township portion is vacant.  Mr. Ashton Sr.’s goal is to build a house on the Readington portion so he can live near his son, daughter in-law and grandchildren.  Toward the end of 2009 the Tewksbury portion of the property was conveyed to Mr. Ashton Jr.  In approximately March of 2010 a notice of violation was issued by the Zoning Officer indicating that a subdivision and/or variances were required.  Mr. Lehrer read into the record Section 7 of the MLUL which exempts certain types of activities and actions from the requirement to obtain subdivision approval.  Mr. Lehrer also read into the record the definition of subdivision.  He noted that Mr. Ashton didn’t obtain a certificate from the Zoning Officer that the Tewksbury lot met the zoning requirements but, in his opinion, the failure to obtain the certificate doesn’t negate the ability to obtain a subdivision if the facts exist.  Mr. Lehrer opined that Section 7 only applies to the lot and not to the structures on the lot.  He displayed for the board a map showing the Tewksbury portion of the property and the existing structures noting that the pool and pool house encroach into the required side yard.  He mentioned that the lot meets all of the other bulk requirements for the zoning district.    
Mr. Bernstein opined that a subdivision and variance are required.  Mr. Bernstein referenced the Ciocon vs. Franklin Lakes Planning Board case 223 N.J. Super. 199 (1988).  Mr. Bernstein also noted that the lot in Tewksbury is conforming however the lot in Readington is non-conforming and therefore the applicant will need to apply to Readington Township for minor subdivision approval; Tewksbury’s action would be conditioned on the action taken by Readington Township.  

The consensus of the Board was to require the applicant to apply for a minor subdivision and bulk variances.  

Regarding the waivers requested, Mr. Lehrer expressed concern regarding Item No.’s 37, 44, 45 and 72, noting that the lot exists and nothing new is proposed.  Mr. Burr suggested that the applicant’s professionals look in the area of the side yard where the violations have occurred, if they can determine that no environmental constraints exist than a note on the plan would be satisfactory.  Mr. Lehrer agreed to have their engineer look at environmental constraints in the area of the improvements on the lot and add that information if it exists or add a note if none exist.
Regarding Item 44, Mr. Lehrer felt that adding topographical lines when the structures exist are not necessary.  Mr. Burr agreed that No. 44 and No. 45 are similar and didn’t feel it was necessary to survey the property to provide 2 foot contour lines but opined that it would be reasonable to require 10 or 20 foot contours from the USGS maps that are readily available.  Mr. Lehrer agreed to add that information.

Regarding Item 72, Mr. Lehrer also felt that identifying the well and septic systems within 200 feet would be expensive and time consuming.  Mr. Burr suggested showing the houses across the street from the subject property.  Mr. Lehrer agreed to provide the well and septic for those lots.  Mr. Benson noted that the septic system for the subject lot is located on the Readington Township portion of the lot.  He explained that a representative from the County Department of Health said that Readington Township may require the septic system to be relocated to the parcel with the house.    
Mr. Lehrer explained that they will pursue the subdivision and variance application and asked that the notice of violation be continued until the subdivision is resolved.  Mr. Benson responded in the negative and pointed out that the original notice of violation went out in February of 2010 and numerous adjournments have been issued.  He added that the Township Committee members are concerned about the amount of time that it is taking to resolve the issue.  Mr. Lehrer asked the Board to stay the matter but Mr. Bernstein opined that the Board lacked jurisdiction.   When asked when he expects to file a complete application, Mr. Lehrer responded within 30 days.  
Clarification on Condition of Approval
· DeFelice
Application No. 08-05

Block 36, Lot 3.18
Mr. Kerwin recused himself from the meeting at 8:54 p.m.

Mr. Anthony DeFelice was present and was sworn in by Mr. Bernstein.  
Mr. DeFelice was present to seek clarification to Resolution No. 09-17, condition #5, it reads: “There shall be no potable water, toilets, heat or air conditioning in the barn.  There may be electricity”.  Mr. Bernstein noted that the Board agreed to permit a temporary space heater but not a permanent type heater.  Mr. DeFelice explained that he testified at the original hearing that it would be a gas fired hot dawg type heater with piping.  Mr. Bernstein reminded Mr. DeFelice that he may have testified to that but the Board placed a condition on the approval that did not permit heating.  Mr. Bernstein noted that if a modification to the approval is necessary than it can be requested without public notice since it is not a major condition.  When asked if he is looking for gas fired heat using a hot dawg type heater, Mr. DeFelice responded in the positive.  Mr. DeFelice provided the Board with a cut sheet showing the type of heater requested.  He also provided a set of pictures of the interior and exterior of barn which was marked as Exhibit A-1.  He reminded the Board that the barn is used as a wood shop upstairs and antique tractor storage downstairs.  Mr. DeFelice noted that the heater would be suspended from the beams.  He added that the building is not insulated and there is no plumbing.  When asked how many heaters were being requested, Mr. DeFelice responded two (2).    
Mrs. Celia DeFelice was present and sworn in by Mr. Bernstein.
Mr. Johnstone opened the meeting up to the public but there were no questions or comments.
Mr. Van Doren made a motion to amend Resolution No. 09-17 to allow heat in the barn by permitting no more than three (3) heaters as presented in the applicant’s letter dated February 25, 2011.  Mrs. Desiderio seconded the motion.  The motion carried by the following roll call vote:
Ayes:
Mr. Van Doren, Mrs. Desiderio, Mr. Mackie, Mrs. Czajkowski, Mr. Moriarty, Mr. Shapack, Mr. Metzler, Mr. Dillon, Mr. D’Armiento and Mr. Johnstone

Nays:  None
Mr. Kerwin returned to the meeting at 9:06 p.m.

Informal

· Beth Davisson, NJ Conservation Foundation – Subdivisions of Hill and Dale Farms – Block 51,  Lots 80, 80.05 & 80.06, Block 36, Lots 1 & 1.01 and Block 34, Lot 11
At 9:06 p.m. Mr. Van Doren, Ms. Desiderio and Mr. Burr recused themselves from the meeting.
Ms. Beth Davisson and Mr. Greg Romano from the NJ Conservation Foundation were present to discuss a project that they are working on in concert with three (3) other non-profits.  Ms. Davisson explained that the area around the barns and the house will be subdivided and sold to a private buyer as a small farm because it would be too much for the NJ Conservation Foundation to maintain.   Ms. Davisson presented a sketch of the proposed subdivision which attempts to address the concerns that were brought up by the Board at the last informal meeting; an awkward lot configuration still exists.  

Ms. Davisson explained that they are appearing before the Board again informally to gain a level of comfort with the proposed layout.  The NJ Conservation Foundation is using public funding to acquire everything except for the area that they are hoping to subdivide and re-sell; when Green Acres funding is used re-sale is not permitted.   Mr. Bernstein noted that the Township Engineer will be sitting in for Mr. Burr on this application so it was suggested that Ms. Davisson meet with Mr. Holt to discuss the lot layout.  

When asked if they have a buyer for the lot they wish to sell, Ms. Davisson responded in the negative.  When asked what would happen if they could not find a buyer, Ms. Davisson explained that it is a risk that they are willing to take.  
Mr. Dillon opined that the engineer should weigh in on the project and he also noted that it would be inappropriate for the Board to impart any feelings because there needs to be a public hearing for public input.  Mr. Dillon was personally in favor of this type of project in the township and added that it would be a tricky property to market.  
The consensus of the Board was to have the NJ Conservation Foundation meet with the Township Engineer for feedback.  
Escrow Closing

· Yarusinsky - $627.50
Mr. Dillon made a motion to close the above referenced account.  Mr. Moriarty seconded the motion.  The motion carried by the following roll call vote:

Ayes:
Mr. Mackie, Mrs. Czajkowski, Mr. Moriarty, Mr. Kerwin, Mr. Shapack, Mr. Dillon, Mr. D’Armiento and Mr. Johnstone

Nays:
None
ADJOURNMENT

There being no further business, the meeting adjourned at 9:27 p.m. by motion of Mr. Moriarty and seconded by Mr. Shapack.  

Respectfully submitted,

Shana L. Goodchild

Land Use Administrator
1

