LAND USE BOARD MINUTES

February 7, 2007
The Tewksbury Township Land Use Board met in a regularly scheduled meeting on the above date in the Municipal Meeting Hall, 60 Water Street, Mountainville, New Jersey.  The meeting was called to order at 7:30 p.m.

Present were: Mr. Johnstone, Mayor Van Doren, Mr. Mennen, Ms. Desiderio, Ms. Baird, Mr. Mackie, Ms. Devlin, Mr. Blangiforti, Mr. Bossert (Alt. #1), Mr. Moriarty (Alt. #2 – arrived at 8:00 p.m.), Mr. Kerwin (Alt. #3) and Mr. Shapack (Alt. #4).  
Also present was:  Mr. Bernstein, Land Use Board Attorney, Mr. Hintz, Township Planner, Ms. Reese, Land Use Board Engineer, Ms. Goodchild, Land Use Administrator, Mr. Benson, Zoning Officer and Ms. Beeh, Land Use Clerk.
There was one person in the audience.

OPEN PUBLIC MEETING ACT STATEMENT

Mr. Johnstone opened the meeting by announcing that adequate notice of the meeting had been provided by posting a copy thereof on the Police/Administration Building bulletin board, faxing a copy to the Hunterdon Review and the Hunterdon County Democrat, and filing with the Municipal Clerk, all on January 24, 2007.

NOMINATION OF OFFICERS

Nominations were accepted for the office of Vice-Chairman.  Dana Desiderio received the single nomination by motion of Mayor Van Doren, seconded by Mr. Blangiforti.  There being no other nominations, Mr. Johnstone cast a unanimous ballot electing Ms. Desiderio as the 2007 Land Use Board Vice-Chairman.  All were in favor. 
RESOLUTIONS

· Resolution No. 07-01 – Official Newspaper and Meeting Dates

Mr. Johnstone asked the Board if there were any questions or comments regarding Resolution No. 07-01 – Official Newspaper and Meeting Dates to which the response was negative.  Therefore he asked the Board for a motion in which Ms. Baird made a motion to approve Resolution No. 07-01 and Mr. Blangiforti seconded that motion.  All were in favor. 
LAND USE BOARD

TOWNSHIP OF TEWKSBURY

RESOLUTION NO. 07-01


WHEREAS, the Open Public Meetings Act, Chapter 231, P.L. 1975, requires that certain notices of meetings be submitted to the press and other interested persons.


NOW, THEREFORE, BE IT RESOLVED, by the Land Use Board of the Township of Tewksbury, County of Hunterdon, State of New Jersey, as follows:

1. The schedule of regular meetings of the Land Use Board for 2007 is hereby 

approved.


2.  The Secretary is designated as the person responsible for the distribution of the following list of regular meetings and those other than regular meetings to those persons and newspapers that request same.



February 7 and 21

August 1 and 15



March 7 and 21

September 5 and 19




April 4 and 18


October 3 and 17




May 2 and 16


November 7 and 14



June 6 and 20


December 5 and 19



July 4 and 18





3.  The Secretary is also designated as the person responsible for posting the list of regular meetings and notice of any other meetings on the bulletin board in the Municipal Building and filing same in the Municipal Office.


4.  The Hunterdon Review and the Hunterdon County Democrat are hereby designated to receive all notices of meetings as required under this Act, as it is determined that these are newspapers which would fulfill the requirements of the Act.


5.  Requests for notice made by interested persons and news media shall be granted without cost.

6. This resolution shall take effect immediately.

· Resolution No. 07-02 – Professional Services Contract              (Attorney/Engineer/Planner)
Mr. Johnstone asked the Board if there were any questions or comments regarding Resolution No. 07-02 – Professional Services Contract to which the response was negative.  Therefore, he asked the Board for a motion in which Ms. Baird made a motion to approve Resolution No. 07-02 and Mayor Van Doren seconded that motion.  The motion carried by the following roll call vote:

LAND USE BOARD

TOWNSHIP OF TEWKSBURY

RESOLUTION NO. 07-02


WHEREAS, there exists a need for a (a) Land Use Board Attorney, (b) Land Use Board Engineer, and (c) Professional Planner


WHEREAS, the local Public Contracts Law (N.J.S.A. 40A:11-1 et seq.) requires that the resolution authorizing the award of contracts for “Professional Services” without competitive bids must be publicly advertised.


NOW, THEREFORE, BE IT RESOLVED by the Tewksbury Township Land Use Board, County of Hunterdon, State of New Jersey, as follows:


1.  The Land Use Board Chairman and Secretary are hereby authorized and directed to execute an agreement with the following:

a. Daniel S. Bernstein of Bernstein & Hoffman, Land Use Board Attorney

b. Melanie Reese of Maser Consulting, Land Use Board Engineer 

c. Carl E. Hintz of Clarke*Caton*Hintz, Professional Planner

2. These contracts are awarded without competitive bidding as a “Professional 

Service” under the provisions of the Local Public Contracts Law because these are recognized professionals licensed and regulated by law and it is not feasible to obtain competitive bids.


3.  A copy of this resolution shall be published in the Hunterdon County Democrat as required by law within ten days of its passage.

Roll Call Vote:

Those in Favor:
Mr. Mennen, Mayor Van Doren, Ms. Baird, Ms. Desiderio, Mr. Mackie, Ms. Devlin, Mr. Blangiforti, Mr. Bossert and Mr. Johnstone.
Those Opposed:
None
· Resolution No. 07-03 – Appointment of Application Review Committee
Mr. Johnstone asked the Board if there were any questions or comments regarding Resolution No. 07-03 to which the response was positive.  Ms. Devlin asked who the Application Review Committee was comprised of to which Ms. Goodchild responded that she, Mr. Benson, Ms. Beeh and the Land Use Board Engineer attend the Application Review Committee meetings.  Ms. Devlin asked if the names of the staff should be specified in the resolution to which Ms. Goodchild responded in the negative.  Mr. Johnstone asked the Board if there were any further questions or comments to which the response was negative.  Therefore, he asked the Board for a motion in which Ms. Desiderio made a motion to approve Resolution No. 07-03 and Ms. Baird seconded that motion.  All were in favor.    

LAND USE BOARD

TOWNSHIP OF TEWKSBURY

RESOLUTION NO. 07-03


WHEREAS, the Land Use Board of the Township of Tewksbury has reviewed at public hearings the completeness of applications which have been submitted to the Board, and


WHEREAS, it is difficult to make a completeness review at a public hearing while applicants, interested residents, and their professionals are awaiting public hearings, and


WHEREAS, N.J.S.A. 40:55D-10.3 states that a municipal agency “or its authorized committee or designee” shall certify that an application is complete or that it lacks information required on a checklist, and


WHEREAS, the Land Use Board finds that it is appropriate for the Land Use Board Chairman to appoint an Application Review Committee, to determine completeness, comprised of two employees of either the Land Use Board or the Township.


NOW, THEREFORE, BE IT RESOLVED by the Land Use Board of the Township of Tewksbury on this 7th day of February, 2007, that the Land Use Board Chairman be authorized to appoint an Application Review Committee for the Land Use Board and for the purposes of determining the completeness of application for development.  The Application Review Committee shall be comprised of the Land Use Board Engineer, and two employees of either the Land Use Board or the Township.

APPOINTMENTS
·     Ordinance Reviewer


Ms. Goodchild explained that the purpose of the ordinance reviewer is to review ordinances from other municipalities and determine if changes made by other municipalities to their ordinances would be beneficial to Tewksbury Township.  Mr. Johnstone added that the ordinance reviewer reports his/her findings at the meeting and the Board may or may not take action based on the ordinance reviewer’s recommendations.  He then asked the Board for a volunteer to review ordinances to which Ms. Desiderio responded in the positive.  Mr. Johnstone nominated Ms. Desiderio as the ordinance reviewer for the year 2007 and Mr. Blangiforti seconded that motion.  All were favor.  


Ms. Goodchild noted that the following appointments were made to the Land Use Board for the year 2007:


Dana Desiderio
Class IV Citizen

4 Year Term


Mary Elizabeth Baird
Class IV Citizen

4 Year Term


Bruce Mackie

Class IV Citizen/

3 Year Term





Environmental Commission 





representative

Gary Bossert

Class IV Citizen

2 Year Term





Alternate No. 1

Ed Kerwin

Class IV Citizen

1 Year Term





Alternate No. 3


Arnold Shapack
Class IV Citizen

2 Year Term





Alternate No. 4

Mr. Johnstone thanked the Board members for making a commitment to the Land Use Board.  He stated that he would like for each member to make comments or questions as they arise as he will give each member the opportunity to be heard.  He asked that the Board members contribute their questions or comments to each meeting based on what is beneficial to the Township of Tewksbury.  He stated that he looked forward to working with all of the Board members.  He noted that the Board convenes for meetings at 7:30PM and asked if there was any objection to continuing to meet at that time to which the response was negative.  
CLAIMS


Mr. Johnstone asked if there were any questions regarding the following claims to which the response was positive.  Ms. Baird referred to Claim #4 and asked for clarification regarding a discrepancy as to whether they were requesting membership for one board or a dual board to which Ms. Goodchild responded that they are requesting membership for a single board.  He asked the Board if there were any further questions or comments to which the response was negative.  Therefore, he asked the Board for a motion to which Ms. Desiderio made a motion to approve the claims and Ms. Devlin seconded the motion.  The motion carried by the following roll call vote:  
1. Clarke*Caton*Hintz – General Land Use Work – Master Plan Re-Examination – invoice #34424 ($595.00).

2. Clarke*Caton*Hintz – General Land Use Work – Master Plan Re-Examination – invoice #35140 ($4,392.89).

3. Bernstein & Hoffman – Planning Board Escrow – Howard Weinreich (B5, L2.16, 2.01 & 2.02).

4. New Jersey Planning Officials Dues – Single Membership ($295.00).

Roll Call Vote:

Those in Favor:
Mr. Mennen, Mayor Van Doren, Ms. Baird, Ms. Desiderio, Mr. Mackie, Ms. Devlin, Mr. Blangiforti, Mr. Bossert, Mr. Kerwin, Mr. Shapack and Mr. Johnstone.
Those Opposed:
None

Abstain:
Ms. Baird, Mr. Bossert, Mr. Kerwin and Mr. Shapack abstained from voting on Claims #1-3.  

CORRESPONDENCE


Mr. Johnstone asked the Board if there were any questions or comments regarding the following correspondence to which the response was positive.  Mayor Van Doren referred to Correspondence Item #3 and cautioned the Board not to seek retention of TRC/Omni in the future due to conflict issues.  Mr. Johnstone asked the Board if there were any further questions or comments to which the response was negative.  Therefore, he asked the Board for a motion in which Mayor Van Doren made a motion to acknowledge receipt of the correspondence and Ms. Baird seconded that motion.  All were in favor.  
1. A memo dated February 7, 2007 from Dan Bernstein to the Land Use Board regarding the MLUL and applications.

2. A memo dated January 24, 2007 from Roberta Brassard to Shana Goodchild regarding Ordinance No. 02-2007.

3. A letter dated January 23, 2007 from Omni Environmental LLC regarding their association with TRC.

4. A copy of Administrative Order No. 2007-01 regarding an amendment to current New Jersey Department of Environmental Protection regulations.

5. A letter from Goldshore, Cash & Kalac, PC regarding an analysis of the Draft Highlands Master Plan.

6. A letter dated January 15, 2007 from ANJEC regarding smart growth planning assistance grants.

7. A letter dated January 22, 2007 from Paulus, Sokolowski & Sartor, LLC to Roberta Brassard regarding a Letter of Interpretation Application for AM Best Company, Block 46, Lots 2.01 and 5 (ask Shana or Bonnie if you wish to see full application).

8. The New Jersey Planner – December 2006-January 2007, Volume 67, No. 6.

MINUTES

· January 17, 2007

Mr. Johnstone asked the Board if there were any questions or comments regarding the January 17, 2007 minutes to which the response was negative.  Therefore, he asked the Board for a motion in which Mayor Van Doren made a motion to approve the minutes of January 17, 2007 and Ms. Devlin seconded the motion.  All were in favor.  Ms. Baird, Mr. Kerwin, Mr. Bossert, Mr. Shapack and Mr. Mackie abstained from the vote.  
PUBLIC PARTICIPATION


Mr. Johnstone asked the public if there were any questions or comments regarding anything not on the agenda to which the response was negative.  Therefore, he closed the public portion of the session. 

PLANNING BOARD DISCUSSION ITEMS

· A presentation by Dan Bernstein regarding the role of the Land Use Board and the Municipal Land Use Law.
Mr. Johnstone announced a discussion regarding a presentation by Mr. Bernstein regarding the role of the Land Use Board and the Municipal Land Use Law.  
Mr. Bernstein gave testimony with reference to the following document which he prepared:

Tewksbury Township Land Use Board

February 7, 2007

Discussion

Dan Bernstein

First, some definitions, and I’ll paraphrase the Municipal Land Use Law or “MLUL” as it is more commonly known as.


•
Subdivision— A division of land into two or more parcels.


•
Site plan— Plan for development.  Specifically excluded are one and two family homes.


•
Conditional Use— A use permitted in a zone, but subject to specific conditions which don’t apply to other uses in the zone.


•
Variance— A relaxation of a zoning requirement.


Prior to the adoption of the MLUL, planning and zoning boards had exclusive jurisdiction over discrete applications.


•
Boards of adjustment had exclusive jurisdiction to consider variances and special exceptions, a precursor to the conditional use.  


•
Planning boards had exclusive jurisdiction to consider site plans and subdivisions.


•
Proposals which required variance and subdivision or site plan approval would require applications to both land use boards of a municipality, namely to the board of adjustment for approval of the variance and to the planning board for approval of the site plan or subdivision.


•
Pre MLUL, we discussed which application should be heard first, i.e., the variance or subdivision, which was called “The Chicken and the Egg problem.”  See Loechner v. Campoli, 49 N.J. 504 (1967).


The MLUL was designed to obviate “The Chicken and the Egg problem” by providing for “one stop shopping.”  Since the adoption of the MLUL:


•
All variance applications under N.J.S.A. 40:55D-70d come before the board of adjustment.  If an application for a “d” variance also includes a request for a subdivision, site plan, or conditional use, the board of adjustment will consider the entire application.


•
An appeal of a zoning matter under N.J.S.A. 40:55D-70a or an interpretation under N.J.S.A. 40:55D-70b are considered by the board of adjustment.


•
A request for a bulk or dimensional “c” variance under N.J.S.A. 40:55D-70c—without other relief—is considered by the board of adjustment.  


•
A subdivision, site plan, or conditional use are all within the jurisdiction of the planning board.  The application stays with the planning board if “c” variances are requested, but is a board of adjustment matter if a “d” variance is requested.


The MLUL provides a curious dichotomy in the treatment of “c” and “d” variances.    The MLUL lists the positive criteria for the granting of “c” variances, but does not describe what constitutes a “c” variance.  The law states that variances which aren’t described under N.J.S.A. 40:55D-70d shall be considered under “c.”  However, the justification, or positive criteria, for a “c” variance is described in detail.  Variances under N.J.S.A. 40:55D-70d are specifically described in the statute, but the positive criteria for granting the variances is given short shrift.  The positive criteria mentioned in the statute is “special reasons.”  One must study the case law to understand special reasons.  Medici v. BPR, 107 N.J. 1 (1987).  


The grounds for a “c” variance under N.J.S.A. 40:55D-70c(1) are practical difficulty and undue hardship based on the: 


a.
exceptional narrowness, shallowness, or shape of a specific piece of property;


b.
exceptional topographic or other physical conditions;


c.
extraordinary and exceptional situations uniquely affecting a specific property or the lawful structures thereon.


Originally, practical difficulty or undue hardship meant an inability to use property under the extant zoning.  That has been modified by Justice Stein’s concurring opinion in Davis Enterprise v. Karpf, 105 N.J. 476, 493 (1987) and Lang v. Zoning Board of Adjustment, 160 N.J. 41 (1999), to mean an unreasonable restriction on the extent to which the property can be used. 


Note that personal hardship does not constitute hardship under the zoning rubric.  The hardship applies to the land or lawful structures, and not the property owner.


The MLUL was amended in 1984 by the addition of N.J.S.A. 40:55D-70c(2) which permits variances where: 1) The application would promote one or more purposes of the MLUL under N.J.S.A. 40:55D-2; 2) The application relates to a specific piece of property; 3) the application provides benefits to the community, and 4) The benefits of the deviation substantially outweigh any detriments.


Variances under the “flexible c’ or c-2 are said to provide a better zoning alternative than a conforming application.  Kaufmann v. Planning Board for Township of Warren, 110 N.J. 551, 563 (1988).  


Examples of “c” variances are deficient  front yard setbacks, rear yard setbacks, and side yards, excessive building and lot coverage, and undersized lots or lots having other types of dimensional deficiencies such as width, depth, or shape.  Variances under N.J.S.A. 40:55D-70c are sometimes called “bulk” or “dimensional” variances.


Relief may be granted under N.J.S.A. 40:55D-70d for:


“(1)  a use or principal structure in a district restricted against such use or principal structure, (2) an expansion of a non-conforming use, (3)  deviation from a specification or standard pursuant to section 54 of P.L. 1975, c.291 (C.40:55D-67) pertaining solely to a conditional use, (4) an increase in the permitted floor area ratio as defined in section 3.1. of P.L. 1975, c.291 (C.40:55D-4), (5) an increase in the permitted  density as defined in section 3.1. of P.L. 1975, c.291 (C.40:55D-4), except as applied to the required lot area for a lot or lots for detached one or two dwelling unit buildings, which lot or lots are either an isolated undersized lot or lots resulting from a minor subdivision or (6) a height of a principal structure which exceeds by 10 feet or 10% the maximum height permitted in the district for a principal structure.


The statutory basis for granting “d” variances is “special reasons.”    Special reasons include:


1.
Promoting the purposes of the MLUL under N.J.S.A. 40:55D-2.  Burbridge v. Mine Hill Tp., 117 N.J. 376 (1990).  


The most frequently used purpose is promoting the general welfare under N.J.S.A. 40:55D2a.  The general welfare must be promoted because the site is either particularly suitable Medici v. BPR, 107 N.J. 1 (1987), or peculiarly suitable, Kohl v. Fair Lawn, 50 N.J. 268 (1967), for the proposed use.  


2.
Hardship or an inability to use property under the existing zoning.  Monmouth Lumber Co. v. Ocean Tp., 9 N.J. 64, 76 (1952).  


3.
A property which is an island surrounded by non-conforming uses.  Roberts v. Board of Adjustment Borough of Fort Lee, 1 N.J. Super. 29 (App. Div. 1948).  


4.
A property which is in two zones which is referred to as “split lot” zoning.  AMG Associates v. Tp. of Springfield, 65 N.J. 101 (1974).


5.
Expanding a non-conforming use—a lesser standard is required than for a new use.  The decrease in the intensity of the use and the aesthetic improvements, as well as making the facility more compatible with the neighborhood.  Burbridge v. Mine Hill Tp., 117 N.J. 376 (1990); Kramer v. Bd. of Adjust. Sea Girt, 45 N.J. 268 (1965).


6.
Exceeding a conditional use standard calls for a lesser standard than a new prohibited use.  It must be shown that the site can accommodate the proposed use even though it does not comply with all the conditional use standards.  Coventry Square v. Westwood Zoning Bd. of Adjustment, 138 N.J. 285 (1994).


All lawful uses, to some extent, promote the general welfare; however, there is a group of uses, usually, but not exclusively eleemosynary, which by their nature promote the general welfare.  These uses are referred to as “inherently beneficial” uses.  Traditional examples are churches, schools, hospitals and head trauma centers.  Other examples include nursing homes, senior citizen housing, and parking areas for school busses.  


An applicant for an inherently beneficial use variance need not prove the positive criteria, but merely the negative criteria, which will be discussed herein.  The leading case of Sica v. Board of Adjustment of Tp. of Wall, 127 N.J. 152, 165-166 (1992), provides guidance on considering inherently beneficial applications:


“First, the board should identify the public interest at stake.  Some uses are more compelling than others. ... Second, the Board should identify the detrimental effect that will ensue from the grant of the variance.  ... Third, in some situations, the local board may reduce the detrimental effect by imposing reasonable conditions on the use. ... Fourth, the Board should then weigh the positive and negative criteria and determine whether, on balance, the grant of the variance would cause a substantial detriment to the public good.”


All applicants for variances must prove the negative criteria that the application will not cause substantial detriment to the public good and will not substantially impair the intent and purpose of the zone plan and zoning ordinance of the municipality.  


The first prong of the negative criteria refers to the impact of the proposal on the neighborhood, and in some cases, the community. 


The second prong refers to the impact on the zoning ordinance and the master plan.  Will the zoning and the master plan still be viable if the variance is approved?  


Applicants for new non-permitted uses must provide the so-called Medici “enhanced proof” on the negative criteria.  They must reconcile the proposed use with its preclusion in the master plan and zoning ordinance.   


There are two other types of relief not found in N.J.S.A. 40:55D-70 which a board of adjustment can grant.  A prior non-conforming use is a use which was valid at its inception, but has been rendered non-conforming by a change in the zoning ordinance.  Prior non-conforming buildings or structures were valid when constructed, but have been rendered non-conforming by a change in the zoning ordinance.  Prior non-conforming uses and structures and buildings are grandfathered; that is, they may remain, but not be expanded or substantially changed.  


When there is a question about the validity or extent of a non-conforming use or structure or building, one may apply to the board of adjustment for a determination under N.J.S.A. 40:55D-68.


N.J.S.A. 40:55D-35 precludes the issuance of a permit for a building or structure unless the lot abuts a public street providing access to the building or structure.  If one wants to construct a building or structure on a lot with access through a right-of-way or private street, an appeal must be filed under N.J.S.A. 40:55D-36.  One must prove practical difficulty and undue hardship and that there is adequate access for fire fighting equipment, ambulances, and other emergency vehicles.  


The planning board has jurisdiction over appeals under N.J.S.A. 40:55D-36 where there is also an application for a subdivision, site plan, or conditional use.  


The powers of a planning board are set forth in N.J.S.A. 40:55D-25.


1) 
Adopt a master plan;


2)
Review subdivision and site plan applications; 


3)
Adopt an official map;


4)
Consider conditional use applications if provided in the zoning ordinance;


5)
Adopt a capital improvements program;



6)
Approve variances and N.J.S.A. 40:55D-36 relief in conjunction with a subdivision, site plan, or conditional use.


A planning board’s power to consider a subdivision, site plan, or conditional use is limited to the provisions in the local ordinance.  Pizzo Mantin Group v. Township of Randolph, 137 N.J. 216 (1994).   


Mr. Bernstein referred to site visits and stated that the reason for a site visit is to amplify what was heard at the hearing.  He stated that the purpose of the site visit is not to entertain discussion with the public with regard to the application.  He further stated that the appropriate protocol to follow when having a site visit is to announce the site visit at the public hearing for the application in order to make the public aware of the date and time.  Ms. Devlin asked if it was appropriate for the applicant’s professionals to mark out proposed driveway locations, trees, etc. to which Mr. Bernstein responded in the positive.  Mr. Johnstone asked the Board if there were any questions or comments to which the response was positive.  Mr. Johnstone stated that the Board is allowed to ask objective questions of the applicant with respect to the application on site walks.  Mayor Van Doren clarified that driving past the subject property of an application is allowed; however, no one should attempt to gain access to the property unless it is done through a formally noticed site walk to which Mr. Bernstein agreed.  Mr. Shapack clarified that it was the opinion of the Board that individual members should not visit properties which are the subject of an application unless it is done during a noticed site walk to which Mr. Bernstein responded in the positive.      

Mr. Bernstein referred to the Open Public Records Act (OPRA) and stated that all discussions are to be held during a public meeting and matters are not to be discussed outside of a public meeting.  He further stated that some discussions may take place in executive session.  He further stated those discussions were limited to pending/anticipated litigation, a matter which calls for a legal interpretation and personnel matters.

Mr. Bernstein referred to conflicts of interest and stated that it is best if Board members do not give opinions with regard to applications in public or to the press.  Mr. Johnstone stated that he requires that the Board make no public comment about any application before them to any party.  He further stated that members of the press may invite members to comment on applications and he strongly advised the Board members to make no comment until they have heard all of the testimony with regard to the matter and took formal action.  Mayor Van Doren added that discussions held during executive session are not to be made public to which Mr. Johnstone added discussion that is placed on the record can be discussed.  Mr. Bernstein stated that conflicts of interest should be dealt with conservatively because if a case is presented before court and the judge feels that there was a conflict of interest the case can be dismissed on that basis.  Mr. Johnstone stated that if any Board member feels that there may be a potential conflict they should contact Mr. Bernstein to discuss the matter and then recuse themselves prior to the Board hearing the matter.  Ms. Baird stated that perception of conflict should be addressed to which Mr. Johnstone responded that if any Board member has any doubt regarding a conflict they should contact Mr. Bernstein to retain his opinion.  Mr. Bernstein stated that when a member feels they should recuse themselves regarding a matter which is being discussed before the Board they must leave the meeting room.  

Ms. Baird stated that Mr. Bernstein referred to a super majority being 5 when voting on a D variance and asked for an explanation as to why the number was 5 and not 6 considering the alternate members would take the place of the Township Officials to which Mr. Bernstein responded that the alternates do not take the place of Township Officials when they are recused from D variance applications and therefore do not vote.  Ms. Baird expressed concern as to whether it was correct that the alternates do not take the place of the Township Officials when hearing D variances to which Mr. Bernstein responded that he would research the issue to make sure that he was correct.  
· A discussion regarding Land Use Board policy decisions
Mr. Johnstone announced the discussion regarding Land Use Board policy decisions.  Mr. Hintz stated that he submitted a guideline for the Board’s review which he believed would be helpful in reviewing applications.  Mr. Mackie suggested that water resources be added under the environmental category to which Mr. Hintz responded that he would include the item.  Mr. Johnstone stated that the Board has both Mr. Hintz and Ms. Reese review applications and provide them with a report prior to the hearing for the application.  Ms. Baird stated that the Board wouldn’t see the degree of detail that they are used to seeing when reviewing C variance applications not attached to a subdivision or site plan to which Mr. Johnstone agreed and added that the previous Planning Board members would rely on the previous Board of Adjustment members when hearing those applications.  Mr. Mennen asked Ms. Baird if most of the applicants appearing before the old Board of Adjustment had professionals testify to which she responded that most applicants represented themselves and occasionally an applicant would have professionals to testify with regard to their application.  
Ms. Goodchild stated that in the past staff made the determination as to what applications to involve both Mr. Hintz and Ms. Reese in with respect to review as they were aware of the Board’s position on what applications to involve the professionals in.  She further stated that historically the Board of Adjustment did not involve Mr. Hintz on any applications and Ms. Reese wasn’t involved often.  She asked the Board if they would like to make a determination as to whether to involve Ms. Reese and Mr. Hintz with respect to variance applications after they’ve had the opportunity to review the application then make a determination to which Mr. Johnstone responded in the positive.  Ms. Goodchild stated that the advantage to a variance application is that the time line for action is 120 days which provides ample time to involve professionals after the Board has heard the application if they deemed it necessary.  She expressed concern regarding involving the professionals on small variance applications as the escrow established would be depleted rapidly.  
Ms. Goodchild stated that staff will process the applications as they previously have and the Board will not receive the application until the application is deemed complete or incomplete pending waivers.  She further stated that the packets for the Board members are sent via mail on the Friday before the Wednesday meeting.  She stated that a status report will be included with the packet which outlines the items on the evening’s agenda as well as upcoming agendas.  Mayor Van Doren stated that applications would not be read into the record as was policy for the previous Board of Adjustment to which Mr. Johnstone agreed.  Mr. Mackie stated that the Environmental Commission has previously been given the opportunity to review and provide comment on all applications.  He asked Mr. Bernstein how involved he could be in that review to which Mr. Bernstein responded that it would be best if he didn’t vote on recommendations made to the Land Use Board from the Environmental Commission as he is a Land Use Board member.  
ORDINANCE CONSISTENCY REVIEW

· Review of Ordinance No. 02-2007 for consistency with the Master Plan pursuant to 40:55D-26a.
Mr. Johnstone announced the review of Ordinance No. 02-2007 for consistency with the Master Plan pursuant to 40:55D-26a.  He asked the Board if there were any questions or comments to which the response was negative.  Therefore, he asked the Board for a motion in which Ms. Baird made a motion to find Ordinance No. 02-2007 not inconsistent with the Master Plan and Ms. Desiderio seconded that motion.  The motion carried by the following roll call vote:

Roll Call Vote:

Those in Favor:
Mr. Mennen, Mayor Van Doren, Ms. Baird, Ms. Desiderio, Mr. Mackie, Ms. Devlin, Mr. Blangiforti, Mr. Bossert, Mr. Moriarty and Mr. Johnstone. 

Those Opposed:
None 


Mr. Johnstone asked the Board if there were any other items of business to which Mayor Van Doren responded in the positive.  He referred to page 19 of the Municipal Land Use Law and stated that it was his interpretation that alternate members would take the place of Township Officials with regard to a D variance application and that they would vote.  He then asked Mr. Bernstein for his interpretation to which he responded that it was still his opinion that alternate members did not vote on D variances; however, he would research the question and provide the Board with his findings at a later date.


Mr. Johnstone asked the Board if there were any further questions or comments to which the response was negative.
ADJOURNMENT



There being no further business, the meeting was adjourned at 10:00 p.m. by motion of Mayor Van Doren and Mr. Mennen seconded the motion.  All were in favor.
Respectfully Submitted,

Bonnie L. Beeh

Land Use Clerk
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