LAND USE BOARD MINUTES
September 23, 2009

The Tewksbury Township Land Use Board met in a special meeting on the above date in the Municipal Meeting Hall, 60 Water Street, Mountainville, New Jersey.  The meeting was called to order at 7:50 p.m.

Present: Chairman Blake Johnstone, Pino Blangiforti, Elizabeth Devlin, Mary Elizabeth Baird, Bruce Mackie, Shirley Czajkowski, Michael Moriarty (Alt. #1), Ed Kerwin (Alt. #2), Arnold Shapack (Alt. #3) and Eric Metzler (Alt. #4).

Also present: Shana L. Goodchild, Land Use Administrator.

Absent:   Mayor Louis DiMare, Dana Desiderio and Committeeman Robert Hoffman 

There were thirty (30) people in the audience.

OPEN PUBLIC MEETING ACT STATEMENT

Mr. Johnstone opened the meeting by announcing that adequate notice of the meeting had been provided by posting a copy thereof on the Police/Administration Building bulletin board, faxing a copy to the Hunterdon Review and the Hunterdon County Democrat, and filing with the Municipal Clerk, all on September 2, 2009.

CLAIMS

Mr. Johnstone asked the Board if there were any questions or comments regarding the following claims to which the response was negative.  Mr. Blangiforti made a motion to approve the claims listed below and Mr. Shapack seconded that motion.  The motion carried by the following roll call vote:
1. Bernstein & Hoffman – Land Use Board Escrow – d3 Realty (Gary Dean) (B45, L36) – invoice dated May 18, 2009 ($637.00)

2. Maser Consulting – Land Use Board Escrow – d3 Realty (Gary Dean) (B45, L36) – invoice #126562 ($682.50)

3. Maser Consulting – Land Use Board Escrow – d3 Realty (Gary Dean) (B45, L36) – invoice #128239 ($130.00)

4. Maser Consulting – Land Use Board Escrow – Vilenchik (B12, L32) – invoice #131357 ($520.00)

5. Maser Consulting – Land Use Board Escrow – Yarusinsky (B15, L12) – invoice #131358 ($195.00)

6. Maser Consulting – Land Use Board Escrow – Lance (B39, L1/28) – invoice #131360 ($617.50)

7. Maser Consulting – Land Use Board Escrow – DeFelice (B36, L3.18) – invoice #131361 ($617.50)

8. Maser Consulting – Land Use Board Escrow – Brown (B11, L34) – invoice #131363 ($390.00)

9. Maser Consulting – Land Use Board Informal Escrow – AM Best (46, L5,6 & 2.01) – invoice #131364 ($585.00)

10. Maser Consulting – Land Use Board General Work – invoice #131356 ($195.00)

11. Maser Consulting – Land Use Board Escrow – Borghese (B27, L146) – invoice #131362 ($1,095.00)

12. Suburban Consulting – Land Use Board Inspection – OAH (B45, L28) – invoice #12574 ($307.94)

13. Banisch Associates, Inc. – Land Use Board Escrow – DeFelice (B36, L3.18) – invoice #P09-15213 ($749.80)
Roll Call Vote:

Ayes:
Mrs. Baird, Mr. Mackie, Mrs. Devlin, Mrs. Czajkowski, Mr. Blangiforti, Mr. Moriarty, Mr. Kerwin, Mr. Shapack, Mr. Metzler and Mr. Johnstone
None:
None

CORRESPONDENCE

Mr. Johnstone asked the Board if there were any questions or comments regarding the following list of correspondence to which the response was negative.  A motion was made by Mrs. Devlin and seconded by Mrs. Baird acknowledging receipt of the following items of correspondence.  All were in favor.  

CORRESPONDENCE

1. Hunterdon County Soil Conservation District reports for:

· McKaba Dwelling – Block 33, Lot 21

· The Clover Field Farm Dwelling and Barn/Apt. – Block 42, Lot 6.01

· Crimi Fill Plan – Block 4, Lots 4.02 & 4.16

2. A copy of a letter dated September 15, 2009 from Daniel Bernstein to Elizabeth Ciccone, Appellate Division, Superior Court regarding O’Neill v. Tewksbury Township, Wood and Tewksbury Township LUB.  

3. A copy of the Draft Model Highlands Element for Municipal Master Plans from Frank Banisch (dated May, 2009).

4. Opt-in Tewksbury Affordable Housing Fact Sheet from the Citizens to Save Tewksbury and Residents Alliance for Neighborhood Preservation.

5. Information from ANJEC regarding The Economics of Green, October 17, 2009.

6. A copy of the Decision and Order from the Board of Public Utilities for the JCP&L matter, Block 17, Lot 2.

7. Session information from Rutgers regarding Land Use for Municipal Planning Boards and Zoning Boards of Adjustments.  

8. A copy of a resolution from the Tewksbury Environmental Commission urging the Township Committee to bring the Tewksbury Township Planning Area into conformance with the Highlands Regional Master Plan.

9. 2009 NJPO Fall Training Programs for Planning Board and Zoning Boards of Adjustment.

10. A copy of a letter from Marc Lasky to the Board of Public Utilities dated September 8, 2009 regarding JCP&L, Block 17, Lot 2.

11. A copy of a letter from Geoffrey and Deborah Close to the Township Committee dated September 3, 2009 regarding the NJ BPU decision on the JCP&L application, Block 17, Lot 2.

12. A copy of Township Committee Resolution No. 103-2009 regarding the removal of water restrictions at the Crossroads at Oldwick development.

13. Notice from Applied Water Management regarding a Treatment Works Approval Application for Pottersville Wastewater Treatment Improvements.  

Minutes

· August 19, 2009
A motion was made by Mrs. Devlin and seconded by Mrs. Baird to adopt the minutes of August 19, 2009.  All were in favor.  Mr. Moriarty abstained.
Ordinance Report

Mr. Mackie reported on several ordinances from Clinton Township amending their construction ordinance, flood damage prevention regulations, requiring submission of a professionally prepared survey/plat for zoning permit applications and an amendment to the definition of corner lot.  Mr. Mackie had no recommendations.  

Public Participation

Mr. Johnstone noted that the Mayor could not attend due to foot surgery and the Deputy Mayor could not attend due to back trouble.  He added that both of them are familiar with the content of the Highlands presentation that will be provided by Mr. Banisch.  

Mr. Johnstone asked the public if there were any questions or comments regarding anything not on the agenda to which the response was negative.   Therefore, he closed the public portion of the session.
Draft Highlands Master Plan Element
· Review and discussion of draft Highlands Master Plan Element (Module 5)

Mr. Johnstone prefaced the presentation by stating that Mr. Banisch will provide an outline of the plan.  He stressed that no decision will be made tonight about opting in; it is an information session only.  Mr. Johnstone noted that it is Mr. Banisch’s recommendation that, at the completion of the presentation, the Board appoint a sub-committee to review the draft Highlands Master Plan Element and report back to the Land Use Board at a future date.   

Mr. Johnstone announced that on October 27, 2009 Eileen Swan from the Highlands Council will provide Highlands Status update along with the opportunity to discuss the potential TDR grant as well as discussions related to opting in.   

Mr. Hank Klumpp requested that the Board Pledge Allegiance to the flag.  Those present stood and pledged allegiance to the American flag.  Mr. Johnstone asked the Board members if there was any issue with placing the Pledge of Allegiance on all future agendas to which the response was negative.  Mr. Johnstone asked Mrs. Goodchild to add the Pledge of Allegiance to the agenda.  

Mr. Frank Banisch was present and explained that the presentation tonight was one of a series of updates he will be providing.  The purpose is to introduce the Highlands Model Element of the Municipal Master Plan.  He added that it is from that document that the Township will draft and shape what will be submitted for Highland conformance.  Mr. Banisch cautioned that the purpose of the meeting is informational, noting that he will not be recommending any course of action related to opting in.  Mr. Banisch presented the attached power point.  Following the presentation Mr. Banisch fielded the following questions:
During the presentation Mr. Banisch noted that the decision to opt in is broad based and therefore he suggested that the decision to opt in be based on a broad range of considerations, not just the COAH implication or value issues.  He noted that Tewksbury is in a position to meet its COAH obligation without disrupting the community; Tewksbury has the most successful accessory apartment program in the State.    
Mr. Johnstone thanked Mr. Banisch for his presentation and turned the meeting over to the Board for questions.
Mr. Mackie asked if the numbers presented are the final numbers to which Mr. Banisch responded in the positive however he did note the recent case in Burlington County which found that a municipality, which had met its fair share number, had to accept additional units.   

Mr. Moriarty noted that it was useful to see the side by side analysis of COAH vs the Highlands and asked Mr. Banisch if he could prepare a side by side comparison of the restrictions (how opting in would compare to existing zoning).  Mr. Banisch agreed to prepare that analysis.  He noted that he has had many inquires from large lot landowners regarding the restrictions.  Mr. Banisch explained that whether you opt in or not, any development in the Planning Area that requires a DEP permit will have the Highlands Plan serve as the basis for the DEP review of that permit.  So, whether you opt in or not DEP will review the permit as if the Regional Master Plan applies.  Mr. Johnstone asked what the impact would be on large landowners.  Mr. Banisch explained that it is a complex question, if the Township was looking at a method for creating an internal preservation program to preserve developments rights for farms in the Planning Area, it might prove beneficial by creating a farmland preservation opportunity that wouldn’t exist otherwise.  

Mr. Shapack noted that the numbers presume a certain number of residences being built or jobs coming in and the obligation is tied to that, but asked what happens if growth doesn’t occur.  Mr. Banisch explained that the obligation only extends to the actual growth; the current obligation is to forecast the growth.  

Mr. Blangiforti noted that ground water has always been a concern and asked if there would be special consideration by COAH that the affordable housing obligation could impact our water supply.  Mr. Banisch noted that COAH does not take that into consideration.  Mr. Blangiforti asked Mr. Banisch to clarify the ordinances the Township will have to adopt.  Mr. Banisch noted that the ordinance the Township has to adopt to conform in the Preservation Area is mandatory.  If a Township chooses not to adopt that ordinance, Highlands will take back the Township’s land use regulatory powers and basically take over for the Land Use Board.  The second ordinance, which is optional, is the ordinance to opt in.  
Mr. Shapack noted that after a decade accessory apartments can be rented at market rate and asked, if after the decade is up, the same unit can qualify as an affordable unit, to which Mr. Banisch responded in the positive, however, it will depend on what the rules are at the time the unit expires.  
There being no additional questions from the Board, Mr. Johnstone opened questioning up to the public,

Joe Weber, 9 Dinner Pot Rd., asked how the build out can be determined in the Planning Area if the septic system requirements have not been established.  Mr. Banisch explained that the Highlands Council refined the build out calculations by looking at the conditions that might preclude development; the numbers were not based on what the Regional Master Plan would require, it is more zoning based.  

Frances Spann, Farmersville Rd., asked about the slide that showed the comparative policy area mapping, current zoning against the Highlands RMP.  She noted that the area south of 78 is depicted on the map as Research Office/Mixed Use Zone, which is incorrect, it should be Piedmont underlying zone with an overly of the Rockaway Village District.  Mrs. Spann noted that in his testimony Mr. Banisch referred to the Rockaway Village site as a prior third round site for COAH and asked him if, in his opinion, it is a viable project to be included.  Mr. Banisch explained that he does not feel he can make that realistic recommendation.  Mrs. Spann noted that it is her understanding that that plan, although it was submitted to COAH, was never substantively certified by COAH.  She explained that when the Township proposed that site to satisfy the prior third round obligation Citizens to Save Tewksbury submitted an objection, that objection was never addressed or disposed of and the plan was never certified.  She concluded by saying that she is concerned that this site is spoken about as if it is a certified site and it is her understanding that it never was.  Mr. Banisch agreed to look into the matter.  Mrs. Spann noted that page 3 of the draft Element references the draft ERI and asked if the Draft Highlands Element reflects the work that went into the ERI.  Mr. Banisch explained that the Highlands Council suggested that the Township adopt the supplement to meet the conformance requirements for December.  He added that the Highlands Council has indicated that they will be in a better position in future years to help fund the integration of the Township wide vs the Highlands ERI elements into a more complete document; currently it will not be integrated.  Mrs. Spann noted that Goal No. 8 on page 4 of the document contains language to promote brownfield redevelopment and asked how relevant this is to Tewksbury.  Mr. Banisch explained that these are the types of items that will be scrutinized when reviewed by the sub-committee.  Mrs. Spann also recommended that the plan recognize the move from Planning Area 2 to Planning Area 5.  Mr. Johnstone asked Mrs. Spann to submit all of her edits and recommendations to Mr. Banisch.  
Robin Love, 7 Wildwood Road, explained that she has comments specifically related to the TDR portion of the plan (page 66 and 67).  Mrs. Love asked if it is necessary for the Township to designate a receiving zone to have a sending zone.  Mr. Banisch noted that the Highlands Council acknowledges that a municipality doesn’t need to grow at all and that they want to use TDR throughout the Highlands where possible, he does not feel that they will require a program to be structured that way.  He added that a key element to a TDR receiving area is good infrastructure.  Given the Township is considering the TDR feasibility grant, Mrs. Love asked what areas of Tewksbury would be appropriate for voluntary receiving zone designation.  Mr. Banisch explained that the biggest reason to do the study is to put that question under the microscope.  One of the reasons to consider TDR would be so that the Township could create its own preservation program.  Mr. Banisch agreed to get clarification on the TDR issue prior to the meeting on October 27th meeting.  Mr. Johnstone encouraged Mrs. Love to submit any additional questions to Mr. Banisch.  
Basil Hone, 18 King Street, noted that the area south of 78 is in the Protection Zone of the RMP and asked Mr. Banisch to confirm that no new sewer lines are permitted.  Mr. Banisch explained that the policy would be not to extend infrastructure in those areas.  Mr. Hone asked Mr. Banisch to clarify the December 8th deadline, specifically, does the municipality need to make a selection between the COAH projected build out and the Highlands numbers.  Mr. Banisch responded in the negative.  He explained that by December 8th you have to demonstrate what each of the numbers is but you don’t have to elect by December 8th to opt in because of the number, the decision deadline is June, 2010.  Mr. Hone asked Mr. Banisch to confirm this with Eileen Swan to which he agreed.  
Tom Dillon, 37 Vliettown Rd., asked Mr. Banisch to research the deadline issue brought up by Mr. Hone and report back to the Board.  Related to Module 6, Mr. Dillon explained that part of the Module 6 regulations would require fees for existing septic systems involving pumping every year as well as a fee for a permit.  Mr. Banisch confirmed that that is part of one of the environmental ordinances for plan conformance.  Mr. Johnstone pointed out that that goes to the initial question posed by Mr. Moriarty, the risks of opting in vs the benefits.  Mr. Dillon asked about the ability to opt out after opting which Mr. Banisch confirmed.    

George Cassa, 14 Guinea Hollow Rd., asked if the TDR and the RAHDPP is the same thing, to which Mr. Banisch responded in the negative.  
Mr. Moriarty left the meeting at this time (9:35 p.m.)

Chris Teasdale, 11 Dinner Pot Rd., expressed confusion related to the COAH numbers (the forever number vs 2018).  Mr. Banisch explained that Highlands is indicating that the number we have is the forever number; COAH’s number is through 2018 only.

Bob Flowers, Mountainville, asked what the advantages would be to the legal umbrella promised by the Highlands Council if the Township opts in.  Mr. Banisch explained that municipalities have a very strong presumption of validity that attaches to the ordinances.  Case law has proven that towns can adopt zoning similar to what Tewksbury has done and the courts will respect that.  The Highlands Council is saying that when the demand of the RMP is placed on the land and a town is sued for that particular part of the zoning they will step in and defend at their expense.  They also attach an enhanced presumption of validity.  

Mr. Johnstone asked that anyone with comments on the draft Highlands Master Plan document send them to Mrs. Goodchild who will forward them to Mr. Banisch.  The sub-committee will review them and if they are relevant bring them to the attention of the Board.  

Hank Klumpp, noted that Tewksbury was not originally part of the Highlands and overnight the boundaries changed; he opined that the choice was political.  Mr. Johnstone asked Mr. Klumpp to put his comments in writing and send them to the Land Use Administrator.  Mr. Klumpp agreed and noted that the Highlands Council will eventually provide septic density numbers to the Township and asked how property owners will qualify for the density and who will assign the septic density.  Mr. Banisch explained that during full conformance the Township will have to decide where the septic density rights get assigned.  Mr. Johnstone reminded Mr. Banisch that this is an issue that needs to be discussed in more detail; if this is the impact of opting in it needs to be clearly depicted in benefits vs. detriment type comparison.  
There being no further questions or comments from the Board or public, Mrs. Devlin and Mr. Johnstone commended the public for the time they spent researching the topic.    

A sub-committee of Betsy Baird, Libby Devlin and Bruce Mackie was formed to review with Mr. Banisch the draft Highlands Element for the Master Plan.  Mr. Banisch explained that he would like to get the written comments from tonight, integrate as much of those as possible, and have a revised draft to the Board in November.  Mr. Banisch suggested posting revised drafts of the document on the Township webpage to which the Board agreed.  

Mr. Blangiforti asked Mr. Banisch to provide a copy of the slide show presented to which he agreed.  It was requested that the slide show be posted on the Township website as well.  
Adjournment

There being no further business, the meeting adjourned at 10:00 p.m. by motion of Mr. Blangiforti and seconded by Mrs. Devlin.  

Respectfully submitted,

Shana L. Goodchild

Land Use Administrator
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