LAND USE BOARD MINUTES

May 7, 2008
The Tewksbury Township Land Use Board met in a regularly scheduled meeting on the above date in the Municipal Meeting Hall, 60 Water Street, Mountainville, New Jersey.  The meeting was called to order at 7:30 p.m.

Present: Mr. Johnstone, Chairman, Ms. Baird, Mr. Mackie, Ms. Devlin, Mr. Blangiforti, Ms. Czakajowski, Mr. Moriarty (Alt. #1) and Mr. Metzler (Alt. #4 – arrived at 7:50 p.m.).
Also present:  Ms. O’Shea, Land Use Board Engineer, Mr. Bernstein, Land Use Board Attorney, Mr. Hintz, Planner and Mr. Benson, Zoning Officer.
Absent:
  Ms. Desiderio, Mayor Voyce, Mr. Mennen, Mr. Kerwin and Mr. Shapack.
There were 45 people in the audience.

OPEN PUBLIC MEETING ACT STATEMENT

Mr. Johnstone opened the meeting by announcing that adequate notice of the meeting had been provided by posting a copy thereof on the Police/Administration Building bulletin board, faxing a copy to the Hunterdon Review and the Hunterdon County Democrat, and filing with the Municipal Clerk, all on January 3, 2008.
CLAIMS


Mr. Johnstone asked the Board if there were any questions or comments regarding the following claims to which the response was negative.  Therefore, he asked the Board for a motion in which Ms. Devlin made a motion to approve the claims and Mr. Blangiforti seconded that motion.  The motion carried by the following roll call vote:

1. Courter, Kobert & Cohen – Land Use Board Escrow – Oldwick Animal Hospital (B45, L28) – invoice #58035 ($770.00).

2. Bernstein & Hoffman – Attendance at April 16, 2008 Land Use Board meeting – invoice dated April 17, 2008 ($525.00). 

Roll Call Vote:

Those in Favor:
Ms. Baird, Mr. Mackie, Ms. Devlin, Ms. Czajakowski, Mr. Blangiforti, Mr. Moriarty and Mr. Johnstone.
Those Opposed:
None

CORRESPONDENCE


Mr. Johnstone asked the Board if there were any questions or comments regarding the following correspondence to which the response was positive.  Ms. Devlin asked for clarification with respect to the letter submitted by Ms. Specht to which Mr. Benson responded that Ms. Specht has had an issue with the neighbor.  He added that the neighbor has done all work within the ordinances of Tewksbury Township.  Mr. Johnstone asked if there were any additional questions or comments to which the response was negative.  Therefore, he asked the Board for a motion in which Ms. Devlin made a motion to acknowledge receipt of the correspondence and Mr. Blangiforti seconded that motion.  All were in favor.      
1. A report dated Friday, May 2, 2008 from Colleen O’Shea of Maser Consulting regarding the Burd application.

2. A report dated Friday, May 2, 2008 from Frank Banisch of Banisch Associates regarding the Burd application.

3. A letter dated April 15, 2008 from the Califon Volunteer Fire Department regarding the Burd application. 

4. A letter dated April 10, 2008 from Lt. Holmes of the Tewksbury Township Police Department regarding the Burd application.

5. A letter dated April 2, 2008 from Kirsten Specht regarding Block 39, Lot 17, 22 William Street, Oldwick.

ORDINANCE REPORT


Mr. Mackie reported on ordinances from the Township of Lebanon and Township of Clinton and had no recommendations.  He also reported on two ordinances from Chester Township.  He stated that their telecommunications tower ordinance limited placement of towers outside of 900 ft. of schools, neighboring residences, etc.  He stated that he had no recommendations.  
PUBLIC PARTICIPATION


Mr. Johnstone asked the public if there were any questions or comments regarding anything not on the agenda to which the response was negative.   Therefore, he closed the public portion of the session.  

MINUTES

· April 16, 2008
Mr. Johnstone asked the Board if there were any questions or comments regarding the April 16, 2008 minutes to which the response was negative.  Therefore, he asked the Board for a motion in which Mr. Blangiforti made a motion to approve the April 16, 2008 minutes and Mr. Moriarty seconded that motion.  All were in favor.  Ms. Devlin, Ms. Baird and Mr. Mackie abstained from the vote.
PLANNING BOARD DISCUSSION ITEM
· John Beyel, attorney for JCP&L, requesting to schedule a special meeting for the JCP&L application prior to their next public hearing on June 4, 2008.
Mr. Johnstone announced the discussion item regarding JCP&L requesting a special meeting prior to their next scheduled public hearing for June 4, 2008.  Mr. John Beyel, attorney for JCP&L, stated that they would like to request a special meeting for after their June 4th date.  He stated that they are in the process of revising the materials requested by the Board from the last meeting.  He further stated that they also anticipated having 6 additional professionals providing testimony.  Mr. Johnstone asked Mr. Benson if there was anything on the June 18th agenda to which he responded in the negative.  Mr. Bernstein added that the JCP&L hearing would be subject to the Burd application requesting the date provided they were deemed complete.  He added that they could provide the applicant with a more definitive answer after hearing the Burd application.  Mr. Johnstone suggested tentatively scheduling them for June 18th and if on June 4th they found out they couldn’t accommodate them for June 18th they would discuss it at the June 4th meeting.  Mr. Beyel thanked the Board for their time. 
COMPLETENESS HEARING/WAIVER DETERMINATION

· Application No. 07-20

John & Eleanor Burd

Block 14, Lot 5

Use Variance/Preliminary & Final Site Plan


Mr. Johnstone announced the Completeness Hearing/Waiver Determination for Application No. 07-20, John & Eleanor Burd, Block 14, Lot 5, Use Variance/Preliminary & Final Site Plan.  Mr. Walter Davis, attorney for the applicant, stated that proper notice was given to both noticed property owners as well as the official newspaper.  Mr. Bernstein stated that the applicant needs to present a complete application in terms of submission prior to being deemed complete.  He added that the Application Review Committee reviewed the application and found it incomplete pending waivers.  He stated that Mr. Banisch, Planner, and Ms. O’Shea, Board Engineer, provided comment regarding the waivers being sought.  Both Ms. O’Shea and Mr. Banisch were sworn in by Mr. Bernstein.  Mr. Davis asked for clarification regarding requirements of Section 516 to which Mr. Benson responded that the applicant was requesting a waiver from providing preliminary/final site plan checklists as well as providing the information as per Section 516 for preliminary/final site plan.  

Ms. O’Shea referred to Section 516, item #33 and recommended that the Board not grant the waiver as a complete list of all waivers requested be listed for all three types of applications, i.e. Preliminary Site Plan, Final Site Plan and Use Variance.  Referring to #48 and #49, she recommended that the Board not grant the completeness waiver as the Board needs to know the existing drainage conditions for the property.  Referring to item #33, Mr. Davis stated that he understood that there were no design waivers to which Mr. Bernstein responded that the Board Engineer reviews the application and if information is not provided they will then assume that the applicant is seeking a waiver.  Ms. O’Shea stated that the driveway currently being used is not sufficient for two way traffic as per the ordinance and therefore it would be a design waiver.  Referring to item #52, Ms. Shea stated that the Board could grant the completeness waiver.  Referring to item #53, she recommended that the waiver not be granted as the Environmental Impact Statement should be provided.  Referring to item #55, she recommended that the Board could grant the waiver as the improvements were already built.  Mr. Davis stated that he felt some of the waivers being discussed were inapplicable as per Section 516.  Mr. Benson stated that the plan submitted by the applicant was titled, “Preliminary/Final Site Plan” and they were aware that they needed to provide the information for site plan.  Mr. Johnstone stated that the applicant was made aware of the information needing to be provided and chose to pursue the waivers.  Mr. Davis asked the Board members if they have been on the subject property or attended any of the charity concerts to which Mr. Johnstone responded that he has driven past the property, however, he has not walked the property.  Mr. Davis stated that he didn’t feel that the Environmental Impact Statement needed to be provided to which Ms. O’Shea responded that the applicant is seeking a non-permitted use and needs to outline the impact on the environment.  Ms. O’Shea stated that a lighting detail was requested and not provided and recommended that the Board not grant the waiver.  Referring to item #60, Ms. O’Shea recommended that the Board grant the completeness waiver.  Referring to item #67, she recommended that the Board not grant the waiver as the elevation of the concert hall should be provided.  Mr. Davis that he didn’t feel that the Board needed the elevation and that the waiver should be granted.  Ms. O’Shea recommended that item #68 be waived and item #69 be provided.  Mr. Johnstone asked Mr. Davis if he was aware of what the requirements were for a Community Impact Statement to which he responded in the negative.   Mr. Davis stated that 1400 people, including residents, have signed a petition for the applicant’s cause.  Mr. Johnstone asked when the application was submitted by the applicant to which Mr. Benson responded that it was submitted in August of 2007.  Mr. Johnstone asked if the applicant has sat with staff and gone through the requirements with them to which Mr. Benson responded that staff has sat with the Burd’s numerous times.  He added that three different letters were sent to the Burd’s outlining the deficient items.  Mr. Johnstone clarified that the applicant has known for several months that there were deficiencies in their request to which Ms. O’Shea responded in the positive.  

Ms. Eleanor Burd, applicant, stated that she didn’t receive letters regarding the deficiencies of her application.  Mr. Johnstone stated that the Township has informed her since at least January that they were not complete and the information was not provided.  He added that the Engineer also wrote a letter outlining her recommendations on the waivers being requested.  He stated the Board needed to determine tonight based on the information they have whether they could deem the application complete.  He further stated that the Board tends to follow the advice of their professionals.  He added that a lot of the information should have been provided much earlier in the process.  Mr. Davis stated that the surveyor reviewed the January letter from the Township and amended the survey.  He further stated that based on the January letter he didn’t feel that many of the items were applicable.  Mr. Johnstone stated that the Board Engineer has recommended not granting some of the waivers and the Board needs to make a determination whether or not they should go forward or ask the applicant to submit the deficient information.  He added that if the application is not deemed complete tonight it cannot move into public hearing.  Mr. Johnstone stated that Ms. O’Shea and Ms. Goodchild would help Mr. Davis with any questions or concerns he had based on their recommendations.  Mr. Bernstein stated that there was a number of engineering items that were deficient and waivers for those items were requested.  He further stated that these items needed to be provided or a waiver would need to be requested.  Ms. Burd stated that she was told by staff that the application was complete.  Mr. Benson stated that he informed Ms. Burd that the application was complete pending waivers.  Mr. Bernstein referred to a letter dated October 10, 2007 from Bonnie McCarthy which stated that the application was deemed incomplete and explained the process.  Ms. Burd stated that she did not receive the letter.  Ms. Devlin asked if it was explained to the applicant at the Application Review Committee meeting that the application was deficient to which Mr. Benson responded in the positive.

Referring to item #71, Ms. O’Shea stated that the Board could grant the completeness waiver.  Referring to item #72, Ms. O’Shea recommended that the Board not grant the waiver and that the plan be revised to address all potable water sources within 200 ft.  Referring to item #74, Ms. O’Shea stated that the Board could grant the waiver if the fire department determined that the storage tank was not necessary.  Mr. Davis asked how he would find out where the surrounding well and septics were located to which Ms. O’Shea responded that he could check with the municipality to see where they were located.  Mr. Davis reiterated that they were not clear as to what was and was not required.  Mr. Bernstein stated that at the Application Review Committee meeting the professionals can help the applicant better determine what is necessary and suggested meeting with the Committee again for more direction.  Mr. Johnstone agreed with Mr. Bernstein and suggested that his clients sit down with the Township and go through the process again.  Mr. Banisch stated that he agreed with Ms. O’Shea’s comments and that at a subsequent Application Review Committee the applicant could work on the deficient items.  Mr. Bernstein stated that the Board could either vote on completeness tonight or they could defer their decision and in the interim the applicant and their surveyor could meet with the Application Review Committee to go over the outstanding items.  The Board recessed at 8:30PM and reconvened at 8:40 p.m.

Mr. Davis stated that he would like to have the completeness hearing adjourned.  Mr. Johnstone asked the Board if there was anyone opposed to the application being adjourned to which the response was negative.  Mr. Johnstone announced to the public that the meeting was going to be adjourned.  He added that the public would receive an opportunity to ask questions or make comments at a future date.  Mr. Davis stated that he would like to meet with the Application Review Committee again to further discuss the waivers being requested.  Mr. Johnstone requested that Mr. Davis contact Ms. Goodchild in order to set up a new Application Review Committee meeting.  The Board adjourned the matter.       

The Board recessed at 8:45PM and reconvened at 9:03PM.

ORDINANCE CONSISTENCY REVIEW

· Review of Ordinance No. 08-2008 for consistency with the Master Plan pursuant to MLUL 40:55D-26a.
Mr. Johnstone announced the review of Ordinance No. 08-2008 for consistency with the Master Plan pursuant to MLUL 40:55D-26a.  Mr. Dick Cushing, attorney representing the Township in Quarry issues, stated that he would provide the Board with background in formation regarding the ordinance.  He stated that in 2003 the Board adopted the latest Master Plan and subsequent to that the Township adopted Ordinance No. 08-2004 which implemented the goals of the Master Plan.  He stated that Stavola quarries challenged both the 2003 Master Plan as well as Ordinance No. 08-2004.  He stated that the quarry is a permitted use in its district which also contains an asphalt plant and pre-existing concrete plant.  He stated that the Township permitted the operation of the quarry but didn’t permit the use of the asphalt/concrete plant as they felt it was abandoned to which Stavola didn’t agree.  He explained that there is a high wall condition (the face of the quarry that existed for many years which was a 90 degree face that was 150 ft. tall) and the quarry was advised by the Department of Labor that the high wall condition was dangerous and needed to be eliminated.  He added that after many discussions with the Township a settlement was reached.  He explained that the settlement was subject to a public hearing and that the settlement included the quarry giving up rights to both the asphalt and concrete plant on site.  He further explained that the quarry has agreed to remove the asphalt plant and concrete plant from the premises in an environmentally sensitive manner as well as improve the high wall condition that exists.  Mr. Metzler stated that he has a business relationship with Stavola Quarries and recused himself from the matter at 9:14 p.m.  Mr. Cushing explained that the area of the existing face of the quarry would be pulled back in order to provide a safer slope which would then be at a 45 degree angle.  He further explained that there would be reclamation within 60 months of adoption of the ordinance that the particular slope area be filled in.  He stated that the Township has agreed to reduce the buffering requirement from 250 ft. to 50 ft.  He noted that the Board’s function was not to take into consideration the wisdom of the settlement as it will be addressed at a Township Committee meeting during a public hearing process; however, it was the Board’s function to determine consistency between the Master Plan and the ordinance proposed.  He added that he as reviewed the Master Plan and he didn’t find anything that would be inconsistent in any way with the proposed ordinance.  Mr. Bernstein asked if the proposed settlement would alleviate some truck traffic as there would be additional traffic if the asphalt/concrete plant were active to which Mr. Cushing responded that he agreed.          
Ms. Devlin asked for clarification regarding the location of the wall to which Mr. Cushing responded that the buffer for the wall would be reduced from 250 ft. to 50 ft.  He added that the mining regulations call for a minimum of 25 ft. from the property line.  Ms. Devlin asked if the settlement would go through if the ordinance wasn’t passed to which Mr. Cushing responded in the positive.  Mr. Moriarty asked if the edge of the 45 degree slope was right at the 50 ft. buffer to which Mr. Cushing responded in the positive.  Ms. Baird asked if blasting would be done to remove the stone to which Mr. Cushing responded in the positive.  Mr. Johnstone asked if there was any risk to the existing properties regarding blasting when the buffer is reduced to which Mr. Cushing responded in the negative.  Mr. Mackie asked if there could be a 50 ft. setback around the entire mining portion of the property to which Mr. Cushing responded in the negative and added that the portion of the property that doesn’t abut residential property has a larger buffer.  Mr. Cushing stated that the issue at present was consistency with the Master Plan.  Further discussion ensued regarding the origins of the lawsuit/settlement.

Mr. Johnstone asked the Board if there were any questions or comments to which the response was negative.  Therefore, he opened up questions or comments to the public.

Mr. Michael Osterman, attorney for the Melick Family, stated that the Melick Family Farm, LLC owns property which directly abuts the area where the buffer is proposed to change to 50 ft.  He stated that the 250 ft. buffer was consistent with the goals and objectives of the Master Plan.  He further stated that his client has contacted Stavola and offered to sell them a strip of land in order to maintain a more appropriate buffer and they will be meeting with them on Monday to discuss the issue.  He added that it was too early to tell if the discussions would be successful, however, they felt they should be afforded the opportunity to do so prior to the buffer being changed.  He again reiterated that he didn’t feel that the proposed ordinance was consistent with the Master Plan.

Mr. Johnstone asked what was on the Melick property adjacent to the Stavola property to which Mr. Osterman responded that there were woodlands within the border.  Mr. Johnstone clarified that there was no farming activity where the buffer was proposed to change to which Mr. Osterman responded in the positive and noted at that location there was 300 ft. from the farming activity to the buffer.  Mr. Moriarty asked if removal of stone by blasting was considered development under the ordinance to which Mr. Cushing responded that the preamble to the Master Plan addresses the Mining District.  Mr. Johnstone stated he would be more concerned if the farming activity was on the property line rather than 300 ft. away.  He added that the settlement seemed to be in the best interest of the Township and the impact from this ordinance seemed to be on the Mining District.  Ms. Devlin asked if the ordinance adoption could be delayed to which Mr. Cushing responded that the settlement agreement called for the Township to have the hearing before the governing body within a finite period.  Mr. Osterman expressed concern regarding Stavola being willing to negotiate with his client if the settlement was a given.  Mr. Bernstein stated that he didn’t feel it was the Land Use Board’s responsibility to tell the Township Committee how to make a determination with respect to the issue with the Melicks to which Mr. Cushing responded in the positive.  Mr. Cushing added that Mr. Osterman and the Melick family could attend the public hearing and voice their opinions.  Mr. Johnstone recommended finding the ordinance not inconsistent with a recommendation to the Township Committee to take into consideration the Melick’s concerns.
Mr. Frank Banisch, Land Use Board Planner, stated that the Board was limited in terms of their charge of determining consistency with the Master Plan.  He stated that Tewksbury has included the property within its quarry district which outlines the functions allowed on the property within the Master Plan.  He stated that the proposed ordinance has been done to make the current condition with the high wall safer.  He added he felt the ordinance was not inconsistent with the Master Plan. Mr. Johnstone stated that he understood Mr. Osterman’s argument; however, he felt his argument should be presented to the Township Committee.  He stated that the Board could decide to recommend to the Township Committee that they provide the Melick’s with time to reach an agreement prior to the ordinance being adopted.  Mr. Cushing requested that the recommendation be separate from the consistency.  

Ms. Baird made a motion to find Ordinance No. 08-2008 not inconsistent with the Master Plan and Mr. Mackie seconded that motion.  The motion carried by the following roll call vote:

Roll Call Vote:

Those in Favor:
Ms. Baird, Mr. Mackie, Ms. Devlin, Ms. Czajakowski, Mr. Blangiforti, Mr. Moriarty and Mr. Johnstone.          
Those Opposed:
None

Mr. Johnstone stated that the Board would send a letter of recommendation to the Township Committee.  Mr. Bernstein recommended that the Board could recommend deferment of the ordinance adoption in order for the private properties to come to an agreement to which the Board agreed.   

ADJOURNMENT



There being no further business, the meeting was adjourned at 10:15 p.m. by motion of Ms. Czajakowski and Ms. Baird seconded the motion.  All were in favor.
Respectfully Submitted,

Bonnie L. McCarthy
Land Use Clerk
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