LAND USE BOARD MINUTES
August 19, 2009

The Tewksbury Township Land Use Board met in a regularly scheduled meeting on the above date in the Municipal Meeting Hall, 60 Water Street, Mountainville, New Jersey.  The meeting was called to order at 7:30 p.m.

Present: Chairman Blake Johnstone, Pino Blangiforti, Elizabeth Devlin arrived at 7:35 p.m., Mary Elizabeth Baird arrived at 7:38 p.m., Bruce Mackie, Shirley Czajkowski, Ed Kerwin (Alt. #2), Arnold Shapack (Alt. #3) and Eric Metzler (Alt. #4) arrived at 7:34 p.m..

Also present: Randy Benson, Zoning Officer.

Absent:   Mayor Louis DiMare, Dana Desiderio, Committeeman Robert Hoffman and Michael Moriarty (Alt. #1) 

There was one (1) person in the audience.

OPEN PUBLIC MEETING ACT STATEMENT

Mr. Johnstone opened the meeting by announcing that adequate notice of the meeting had been provided by posting a copy thereof on the Police/Administration Building bulletin board, faxing a copy to the Hunterdon Review and the Hunterdon County Democrat, and filing with the Municipal Clerk, all on January 13, 2009.

CLAIMS

Mr. Johnstone asked the Board if there were any questions or comments regarding the following claims to which the response was negative.  Mr. Blangiforti made a motion to approve the claims listed below and Mrs. Czajkowski seconded that motion.  The motion carried by the following roll call vote:

1. Bernstein & Hoffman – Attendance at 7/15/09 LUB Meeting – invoice dated July 17, 2009

$400.00

2. Bernstein & Hoffman – Land Use Board Escrow – Vilenchik (B12, L32/33) – invoice dated July 8, 2009 ($525.00)

3. Bernstein & Hoffman – Land Use Board Escrow – Lance (B39, L1/28) – invoice dated July 17, 2009 ($300.00)

4. Bernstein & Hoffman – Land Use Board Escrow – Borghese (B27, L146) – invoice dated August 5, 2009 ($960.00)

5. Maser Consulting – Land Use Board Escrow – Vilenchik (B12, L32) – invoice #128237 ($640.00)

6. Maser Consulting – Land Use Board Escrow – Vilenchik (B12, L32) – invoice #130079 ($292.50)

7. Maser Consulting – Land Use Board Escrow – Vilenchik (B12, L32/33) – invoice #130084 ($1,209.50)

8. Maser Consulting – Land Use Board Escrow – Borghese (B27, L146) – invoice #130082 ($650.00)

9. Maser Consulting – Land Use Board Escrow – Kamine (B34, L19.09/19.10) – invoice #130085 ($260.00)

10. Suburban Consulting – Land Use Board Inspection – OHA (B45, L28) – invoice #12403 ($1,091.00)

11. Clarke*Caton*Hintz. – Land Use Board Inspection – OAH (B45, L28) – invoice #45264 ($277.50)

12. Bernstein & Hoffman – Land Use Board Escrow – DeFelice (B36, L3.18) – invoice dated 8/8/09 ($930.00)

13. 13.  Maser Consulting – Land Use Board Escrow – DeFelice (36, L3.18) – invoice #130081 ($780.00)

Roll Call Vote:

Ayes:
Mr. Johnstone, Mr. Mackie, Mrs. Czajkowski, Mr. Blangiforti, Mr. Kerwin and Mr. Shapack

None:
None

CORRESPONDENCE

Mr. Johnstone asked the Board if there were any questions or comments regarding the following list of correspondence to which the response was negative.  A motion was made by Mr. Blangiforti and seconded by Mr. Kerwin acknowledging receipt of the following items of correspondence.  All were in favor.  

1. Hunterdon County Soil Conservation District reports for:

· Matthews Pool & Grading Plan – Block 6.04, Lot 13.10

· The Clover Field Farm Dwelling and Barn/Apt. – Block 42, Lot 6.01

· Crimi Fill Plan – Block 4, Lots 4.02 & 4.16

· Todd Agricultural Building – Block 38, Lots 14 & 14.03

2. A letter dated July 30, 2009 from Michael Rothpletz, Jr. regarding Res. No. 09-09 for Woodstone Builders, Application No. 08-07, Block 15, Lot 9.04.  

3. A letter dated July 22, 2009 from Timothy Fraser requesting the return of the escrow for Appl. No. 07-30, Block 11, Lot 31.

4. A letter dated August 12, 2009 from Christopher Teasdale, Environmental Commission Chairman inviting the Land Use Board and Township Committee public meeting to review the ERI on September 29, 2009.

5. A letter dated August 4, 2009 from the Hunterdon County Planning Board regarding Cedar Lane Farms Heliport, Block 23, Lot 23.

6. A letter dated August 6, 2009 from the Hunterdon County Planning Board regarding County Wastewater Management Plan deadline extension.

7. A freshwater wetlands application checklist dated July 20, 2009 from Bellemead Development Corporation regarding an LOI for Block 47, Lot 48.  

8. A copy of a letter dated July 15, 2009 from the NJDEP to Ann Sheeran regarding the amended decision for the JCP&L Califon Substation, Block 17, Lot 2.

9. A copy of the Reply Brief dated July 13, 2009 from Michael Selvaggi to the NJ Board of Public Utilities regarding the JCP&L Califon Substation, Block 17, Lot 2.

10. Invitation to the Tewksbury Township Picnic, Sept. 19, 2009 from 3 to 6 p.m. at Brady Life Camp.

MINUTES
· June 17, 2009
A motion was made by Mrs. Devlin and seconded by Mr. Blangiforti to adopt the minutes of June 17, 2009.  All were in favor.
· July 15, 2009
A motion was made by Mr. Blangiforti and seconded by Mrs. Devlin to adopt the minutes of July 15, 2009.  All were in favor.  Mr. Metzler abstained.  

ORDINANCE REPORT
Mr. Mackie reported on an ordinance from Washington Township concerning an amendment adding to the conditional use section provisions for automobile repair and service stations.  Mr. Mackie had no recommendation.

Mr. Mackie also reported on an ordinance from the Borough of Califon regarding the need to revise the Boroughs current flood damage prevention ordinance.  Mr. Mackie asked that the Board Secretary look into the ordinance to make sure Tewksbury is complying.  

PUBLIC PARTICIPATION
Mr. Johnstone asked the public if there were any questions or comments regarding anything not on the agenda to which the response was negative.   Therefore, he closed the public portion of the session.
RESOLUTIONS
· Resolution No. 09-17 – DeFelice, Appl. No. 08-05, Block 36, Lot 3.18 – Approval of Bulk Variance for Barn

Eligibility:  Mrs. Baird, Mr. Mackie, Mrs. Czajkowski, Mr. Blangiforti, Mr. Shapack and Mr. Johnstone

Mrs. Baird made a motion to adopt Resolution No. 09-17, seconded by Mr. Blangiforti.  The motion carried by the following roll call vote:

Variance for barn

LAND USE BOARD  

TOWNSHIP OF TEWKSBURY

APPLICATION #08-05

RESOLUTION #09-17



WHEREAS, ANTHONY and CELIA DEFELICE have applied to the Land Use Board of the Township of Tewksbury for an impervious coverage variance for the installation of a three-story barn on their residential lot which is located at 8 Orchard Lane on property designated as Block 36, Lot 3.18 on the Tewksbury Township Tax Map, which premises is located in Farmland Preservation (FP) Zone, and



WHEREAS, the request for submission waivers was approved on May 20, 2009 and memorialized in a resolution which was adopted on June 17, 2009, and



WHEREAS, the applicants had previously obtained an impervious coverage variance for the installation of a swimming pool and patio on May 16, 2007 which was memorialized in a resolution which was adopted on June 6, 2007, and



WHEREAS, the June 6, 2007 memorialization resolution contained findings which are relevant to the present application:



“WHEREAS, the home on the subject property is 452.95 feet from the road, and served by a driveway more than 500 feet long, which leads to a detached stone garage, and 



WHEREAS, at the southeast corner of the curbed gravel driveway is an existing catch basin, and 



WHEREAS, the applicants have obtained permits for the construction of the detached stone garage and the two stone sheds on the property prior to the rezoning, which created a sideyard deficient for the stone garage and one of the stone sheds, and



WHEREAS, the applicants propose to install a swimming pool and patio on the western side of their home, and



WHEREAS, Land Use Board Engineer Melanie Reese, P.E. noted that the proposed swimming pool and blue stone patio shown on the Plot Plan and Location Survey would contain approximately 1,392 square feet of total impervious lot coverage, and



WHEREAS, there is presently total impervious lot coverage of 8.48%, which the applicants propose to increase to 9.05%, while the zoning ordinance limits total impervious lot coverage to 5% in the FP Zone, and



WHEREAS, the long stone driveway (which this Board considers impervious coverage), is a contributing factor to the non-conforming impervious coverage, and”



AND, WHEREAS, the application for the three-story barn was presented by Anthony and Celia DeFelice and their Civil Engineer James Madsen of Apgar Associates at the June 17, 2009 and July 15, 2009 Land Use Board meetings, and



WHEREAS, the application was reviewed by Land Use Board Engineer William H. Burr, IV, P.E. of the firm of Maser Consulting, P.A. and Township Planner Frank Banisch, III, P.P. of the firm of Banisch Associates, and



WHEREAS the subject property is grandfathered under Section 706F.4. of the Development Regulations Ordinance (DRO), as it contains 6.44 acres, while the FP Zone requires a minimum lot size of 7 acres, and



WHEREAS, the construction of the swimming pool and patio resulted in 9.16% lot coverage which exceeds by .11% the lot coverage approved by the Land Use Board, and



WHEREAS, the current application initially requested a 30’ x 60’4” three-story barn which would be located behind the home in the in the southeast corner of the property, and



WHEREAS, the proposed barn would be used for the storage of pool accessories, toys, lawn equipment and possibly the applicants’ tractor as well as providing a woodworking shop (referred to as a “man cave”) for Anthony DeFelice, and



WHEREAS, there would be no driveway to the barn, and



WHEREAS, the proposed three-story barn would increase lot coverage to 9.81%, which Land Use Board Members at the June 17, 2009 meeting suggested was excessive, as there already exists on the property a home, swimming pool and patio, stone garage, two stone sheds and a long gravel driveway; while a portion of the rear of the site is environmentally constrained with a Category-1 C-1 brook with its 300 foot riparian zone, flood hazard area, wetlands and wetlands transition areas, and



WHEREAS, the application was adjourned to the July 15, 2009 Land Use Board meeting, and



WHEREAS, the application was amended by the reduction in the size of the barn to 30 feet by 48 feet, which resulted in impervious coverage being reduced from 9.81% to 9.68%, and the movement of the barn to the north farther from the brook, and



WHEREAS, the Board has some concerns with the proposed slopes on top of the retaining walls which adjoin the barn, which is addressed in condition 7 herein, and



WHEREAS, the Land Use Board finds that the requested variance is justified under N.J.S.A. 40:55D-70c(1) on the basis of the unusual shape of the subject property and under N.J.S.A. 40:55Dc(1)(c) on the basis of existing structures on the lot, and



WHEREAS, the requested relief can be granted without substantial detriment to the public good and without substantially impairing the intent and purpose of the zone plan and zoning ordinance of the Township of Tewksbury, and



WHEREAS, this Board would not grant an additional variance for increased impervious coverage, as it feels the subject property with the proposed two-story barn will be fully developed with a variety of structures.



NOW, THEREFORE be it resolved by the Land Use Board of the Township of Tewksbury on this 19th day of August, 2009 that the application of Anthony and Celia DeFelice be approved in accordance with plans titled:  “VARIANCE PLAN PROPOSED BARN 8 ORCHARD LANE, BLOCK 36, LOT 3.18 TEWKSBURY TOWNSHIP, HUNTERDON COUNTY, NEW JERSEY” prepared by Apgar Associates on October 31, 2008 and last revised June 26, 2009 consisting of three (3) sheets subject, however, to the following conditions:



1.
The applicants shall submit a new grading and surface water management plan to the Township Engineer which will limit runoff to that produced by 5% lot coverage.



2.
The existing drywells shall be fenced off to the approval of the Township Engineer to preclude fire trucks from running over them.



3.
There shall be no driveway to the barn, as none was shown on the plans or requested with the present application, or included in impervious coverage calculations.



4.
No cars or vehicles shall be kept in the barn, except a tractor may be stored there.



5.
There shall be no potable water, toilets, heat or air conditioning in the barn.  There may be electricity.



6.
Approval of the barn within the riparian zone by the NJDEP.



7.
The applicants shall place a fence on top of the slopes of the retaining walls, plant and maintain vegetation on the downside slope, and make a good faith attempt to reduce the slope, all to the approval of the Land Use Board Engineer.



8.
Approval by the Board of Health of a reserve septic area outside the stream corridor.



9.
The plans shall be revised to the approval of the Land Use Board Engineer within 90 days of the adoption of the within resolution.  



10.
The approval must be utilized within one year from the date of this memorialization resolution or the variance shall be void and have no further effect.





11.
The applicants shall comply with all rules, regulations, ordinances and statutes of the Federal, State, County and local municipal governments that may apply to the premises.  The applicants shall submit a letter to the Land Use Administrator certifying compliance with the aforementioned rules, regulations, ordinances and statutes.  



12.
This resolution and the issuance of a building permit hereunder is conditioned upon the applicants paying all escrow fees and real estate taxes.   



13.
The applicants shall file a deed restriction to the approval of the Land Use Board Engineer and the Land Use Board Attorney requiring:



a.
The continued maintenance of the grading and surface water management plan required in condition 1 herein.  



b.
All landscaping on the amended plan required in condition 7 in this resolution and condition 1 in the June 6, 2007 resolution is to be permanently maintained.  Dead, diseased or missing vegetation is to be replaced to the approval of the Township Planner.



c.
The driveway is to be permanently pitched to the drainage inlet in the southeastern corner of the driveway which drains to the six drywells that are located in the lawn area to the approval of the Township Engineer (Condition 6 in the June 6, 2007 resolution).



d.
The current Land Use Board finds that the subject property is fully developed and that a future requested impervious coverage or lot coverage variance application would be denied.  

Roll Call Vote

Ayes:  Mrs. Baird, Mr. Mackie, Mrs. Czajkowski, Mr. Blangiforti, Mr. Shapack and Mr. Johnstone

Nays:  None

· Resolution No. 09-18 – Borghese, Appl. No. 08-08, Block 27, Lot 146 – Approval of Bulk Variances for Riding Rink

Eligibility:  Mrs. Baird, Mr. Mackie, Mrs. Devlin, Mr. Czajkowski, Mr. Blangiforti, Mr. Moriarty, Mr. Kerwin, Mr. Shapack and Mr. Johnstone

Mrs. Baird made a motion to adopt Resolution No. 09-18, seconded by Mr. Blangiforti.  The motion carried by the following roll call vote:

LAND USE BOARD  

TOWNSHIP OF TEWKSBURY

APPLICATION # 08-08

RESOLUTION #09-18



WHEREAS, ILARIA F. BORGHESE has applied to the Land Use Board of the Township of Tewksbury for permission to retain a riding rink on her residential lot which is located at 36 Hill and Dale Road on property designated as Block 27, Lot 146 on the Tewksbury Tax Map, which premises is located in HL (Highlands) Zone, and



WHEREAS, the application was presented by Attorney Lawrence J. Fox, Esq., Ilaria F. Borghese, and Sally Ike at the July 15, 2009 Land Use Board meeting, and



WHEREAS, the Board, after considering the evidence presented by the applicant, adjoining property owners, and members of the general public, has made the following factual findings: 


A.
The Subject Property


1.
The subject property contains gross acreage (to the center line of Hill and Dale Road) of 6.379 acres.  



2.
The subject property is improved with a single-family residence, in-ground swimming pool, frame barn (with stalls for three horses), riding rink, and frame animal shelter.



3.
Except for the riding rink, the other improvements were on the site when the applicant purchased the property four years ago.  



4.
Adjoining the site to the west is a 50 feet wide common driveway (referred to as a stone drive on the variance map) which provides access for a number of lots to Hill and Dale Road.  While the subject property has 500.18 feet of frontage on Hill and Dale Road, access is provided by the common driveway.  



5.
The present application arose as a result of the applicant constructing a riding rink approximately 115 feet by 80 feet, adjoining the existing barn, with side yard setbacks of 12 feet on one corner and 14 feet at the other corner, while the DRO (Development Regulations Ordinance) requires 50 feet side yards.  The applicant testified that she was told by the Construction Official that a permit was not required for the riding rink.  That purported opinion is contrary to the determinations of the Zoning Officer, the Land Use Board Attorney that the riding rink is a structure regulated by the DRO, and the decision of this Board in application # 07-33 (William and Janet Schmolze).  The Board recognizes that Ms. Borghese’s comment is hearsay, as the Board has not heard from the Construction Official.  Even if the statement were accepted as gospel, the claim of estoppel would not apply to the determination of the Land Use Board.
  Attorney Fox did not elicit the testimony on the basis of estoppel.  Rather, the testimony was presented to show that the riding rink was constructed in good faith.  



B.
The Riding Rink.



6.
As noted in Finding 5, the Board finds that the riding rink is a structure subject to the requirement of the DRO.



7.
The riding rink is adjacent to the barn, which provides easier access for the horses.  



8.
The riding ring has a sand bottom and is surrounded by a rail fence.  Under the sand are a series of stone underdrains and a perimeter drain.  Any water runoff that is not percolated in the ground is discharged by an overflow pipe at the southwest corner of the rink to the lawn area adjacent to the common driveway.  If required by the Township Engineer, the applicant shall provide an amended grading and surface water management plan.  



C.
Variances



9.
The subject property contains 6.379 acres, while the minimum lot size in the HL Zone is 12 acres.  However, the lot is grandfathered under Section 706F4 of the Development Regulations Ordinance.



10.
It was the applicant’s position that the sand bottom riding rink does not constitute an impervious surface.  This Board in the Schmolze application found a sand covered riding rink to constitute impervious coverage.  While the Board recognizes that sand is more pervious than a paved area or structure, it finds the rink is an impervious structure.  



11.
There is presently 10.1% impervious lot coverage while the DRO limits impervious coverage to 5%.



12.
The basis for limitations on impervious lot coverage are aesthetics and drainage.



13.
Rather than being an aesthetic impairment, the riding rink is an attractive feature in rural Tewksbury Township.



14.
Land Use Board Engineer William H. Burr, IV, P.E. testified that the drainage system appears to properly drain the rink.



15.
As noted in Finding 5 herein, the riding rink has side yards between 12 and 14 feet, while the Zoning Ordinance requires side yards of 50 feet for the subject property.



16.
The riding rink was constructed on the flattest portion of the site adjoining the barn.  The installation of the rink farther from the property line to the east would require the disturbance of more steeply sloped property.  



17.
Adjacent to the western side yard is a 50 feet wide stone drive which provides a buffer to adjoining lot 145.04 in Block 27 which is owned by James and Cynthia Clover.  The Clovers home is approximately 125 feet from the subject property.  The Clovers noted there were some deciduous trees on their property which buffered the riding rink in the spring and summer, but not the fall and winter.  They were concerned with noise from riding lessons and an ATV which was used to drag the rink.



18.
James Clover requested, and the applicant agreed, that there would only be riding lessons and/or ATV use within the rink from 12 noon to 5 P.M. on weekdays.



19.
The applicant agreed to provide a landscape buffer on the western side yard composed of Evergreen trees to further buffer the riding rink from the Clover property.  The composition of the landscape buffer would be determined by the landscape architect employed by Maser Consulting, P.A. (the Land Use Board Engineer’s firm) in consultation with the applicant and the Clovers.  The landscape architect would make a determination on the composition of the Evergreen buffer, if the landscape architect determined that a buffer is required.  



20.
The dedication of 25 feet along Hill and Dale Road would reduce the front setback of the framed animal shelter to 75.2 feet, while the Zoning Ordinance requires a minimum front setback of 100 feet.



21.
The Land Use Board concludes that the requested variances are justified under N.J.S.A. 40:55D-70(c)(2) on the basis of promoting the following purposes of the Municipal Land Use Law under N.J.S.A. 40:55D-2:



“e.
To promote the establishment of appropriate population densities and concentrations that will contribute to the well-being of persons, neighborhoods, communities and regions and preservation of the environment;”



The construction of the rink with the nonconforming side yard setbacks precluded disturbance to the more steeply sloped property to the east.



“f.
To encourage the appropriate and efficient expenditure of public funds by the coordination of public development with land use policies;”



The conveyance of 25 feet along Hill and Dale Road will result in the animal shelter having a nonconforming front setback.  It is justified by the dedication of a road right of way to Tewksbury Township at no cost to the municipality.  

“g.
To provide sufficient space in appropriate locations for a variety of agricultural, residential, recreational, commercial and industrial uses and open space, both public and private, according to their respective environmental requirements in order to meet the needs of all New Jersey citizens.”



Each of the requested variances are justified on the basis of promoting equestrian facilities, which is consistent with the goals of the Tewksbury Township master plan.



22.
With appropriate conditions, the benefits from the deviations will substantially outweigh any detriments.  



23.
The requested relief can be granted without substantial detriment to the public good and without impairing the intent and purpose of the zone plan and zoning ordinance of the Township of Tewksbury.



NOW, THEREFORE be it resolved by the Land Use Board of the Township of Tewksbury on this 19th day of August, 2009 that the application of ILARIA F. BORGHESE be approved in accordance with a plan titled: “Variance Map for Block 27, Lot 146 (Tax Map Sheet 8), 36 Hill and Dale Road situated in Tewksbury Township, Hunterdon County, New Jersey” prepared by James J. Mantz, PE & LS on January 12, 2009 and last revised March 30, 2009 consisting of one sheet, subject, however, to the following conditions:



1.
Riding lessons and the ATV and other vehicles shall only be used in the riding rink between 12:00 noon and 5 P.M. Monday through Friday.



2.
The applicant shall make a good faith effort to install a muffler to attenuate the noise from the ATV.



3.
The outdoor ring shall be unlit.  



4.
The applicant shall comply with Section 709.C.11 of the Development Regulations Ordinance, and successor ordinances:


“11.
The keeping and boarding of horses on farms, as part of agricultural operations, and on single-family residential lots provided the noise, odor or contamination problems which might arise are eliminated or minimized by compliance with the following requirements (these requirements are intended to avoid adverse effects on ground water and surface waters as well as neighboring properties and their residents):


a.
The minimum lot size on which horses may be kept shall be three acres.  The maximum number of horses permitted shall be two horses on the first three acres with one additional acre required for each additional horse.


b.
Manure piles, barns and/or stables shall not encroach upon a stream conservation easement.  Manure piles shall be set back at least 150 feet in all directions from existing dwellings on abutting or neighboring lots.  Barns and/or stables shall be no closer than 50 feet to any stream or spring and shall be no closer than 100 feet to a street line or lot line, except that a barn may have a side or rear yard setback of no less than 50 feet if there is at least 140 feet between the barn and all existing dwellings on adjacent or neighboring lots.


c.
A horse trailer is permitted on a lot where horses are kept or boarded.”



Pursuant to Paragraph 11.a., the maximum number of horses which may be kept on the property is 5.  



Pursuant to Paragraph 11.b., the applicant shall maintain manure piles after consultation with the applicant and the Clovers, in accordance with the ordinance.  



5.
Maser Consulting’s landscape architect shall meet with the applicant and James and Cynthia Clover who reside at 48 Hill and Dale Road to discuss a landscape buffer along the western side of the riding rink.  If recommended by the landscape architect, an evergreen landscape buffer shall be planted along the western property line in the vicinity of the riding rink.  The size, species, number of trees and planting is subject to the approval of the landscape architect.  The landscaping is to be permanently maintained, dead, diseased, missing landscaping is to be replaced to the approval of the landscape architect.



6.
The within approval must be utilized within one year from the date of this memorialization resolution or the variance shall be void and have no further effect.



7.
The applicant shall comply with all rules, regulations, ordinances and statutes of the Federal, State, County and local municipal governments that may apply to the premises.  The applicant shall submit a letter to the Land Use Administrator certifying compliance with the aforementioned rules, regulations, ordinances and statutes.



8.
This resolution is conditioned upon the applicant paying all escrow, fees, and real estate taxes.



9.
The applicant shall file a deed restriction to the approval of the Land Use Board Engineer and the Land Use Board Attorney requiring:



a.
The continued maintenance of the drainage plan described in factual finding 8 herein.



b.
If recommended by the landscape architect employed by Maser Consultants, the maintenance of the evergreen buffer pursuant to Condition 5 herein.

Roll Call Vote

Ayes:  Mrs. Baird, Mr. Mackie, Mrs. Devlin, Mrs. Czajkowski, Mr. Blangiforti, Mr. Kerwin, Mr. Shapack and Mr. Johnstone

Nays:  None

Extension of Time

· Woodstone Custome Builders – Appl. No. 08-07, Block 15, Lot 9.04 (see letter from Michael Rothpletz, Jr.)
Mr. Michael Rothpletz explained that the approving resolution was adopted in April for a coverage variance for the property on Tiger Drive.  The issue revolved around the fact that the common portion of the driveway was not included in the coverage calculation and it was subsequently discovered that they had an overage.  Mr. Rothpletz explained that the applicant is requesting an extension of two (2) of the conditions that requires the plans be revised to correct the wetland transition line, to show a one (1) foot strip of land owned by the Township along Tiger Drive and the footprint for the pool, patio and shed/barn.  The plans with the revisions were to be submitted within 120 days (on or before August 13, 2009).  Mr. Rothpletz explained that it has not been revised due to a disagreement with the engineer and financial distress on the part of the applicant.  Woodstone construction feels the responsibility for the issue is their engineer and the engineer refuses to revise the plans until he is paid.  They have looked into switching engineers to satisfy the condition however it would cost four to five thousand dollars so they are questing that the August 13, 2009 deadline be extended for six (6) months.  
Mrs. Devlin made a motion to extend the deadline (in conditions #9 & #10) in Resolution 09-09 for a period of 180 days from August 13, 2009, seconded by Mrs. Baird.  The motion carried by the following roll call vote:

Ayes:  Mrs. Baird, Mr. Mackie, Mrs. Devlin, Mrs. Czajkowski, Mr. Blangiforti, Mr. Kerwin, Mr. Shapack, Mr. Metzler and Mr. Johnstone.  
Nays:  None

ESCROW CLOSING
· Fraser, Appl. No. 07-30 - $859.00
Mrs. Baird made a motion to close the Fraser escrow, seconded by Mrs. Devlin.  The motion carried by the following roll call vote:

Ayes:  Mrs. Baird, Mr. Mackie, Mrs. Devlin, Mrs. Czajkowski, Mr. Blangiforti, Mr. Kerwin, Mr. Shapack, Mr. Metzler and Mr. Johnstone.  
Nays:
None
LAND USE BOARD DISCUSSION ITEMS
· Senate Bill #1303 proposes amending definition (in MLUL) of Inherently Beneficial Use to include wind, solar or photovoltaic energy facilities (see information in packet)
The Board authorized Frank Banisch to look into the bill and report back to the Board, specifically what conditions the Board could place on any approval.  
Mr. Johnstone noted the letter from Chris Teasdale regarding the Sept. 29, 2009 meeting on the draft ERI presentation.  Mr. Johnstone encouraged the Board to attend.  Mr. Mackie noted that it is an extraordinary document and it is a tremendous resource.  

Mr. Johnstone announced that the BPU has granted JCP&L permission to construct the substation.  Mr. Johnstone indicated that Ms. Goodchild called him that afternoon with the news of the decision.  He recommended that if the Board members are contacted by the media that they issue no comment in the event that the case returns to the Board for comment or conditions.  When asked if the decision could be appealed, Mr. Johnstone responded in the positive and explained that it can be appealed to the Superior Court of New Jersey.  
ADJOURNMENT
There being no further business, the meeting adjourned at 8:03 p.m. by motion of Mrs. Baird and seconded by Mrs. Devlin.  

Respectfully submitted,

Shana L. Goodchild

Land Use Administrator
� Judge (later Chief Justice) Weintraub in Jantausch v. Borough of Verona, 41 N.J. Super. 89, 93 (Law Div. 1956), aff’d 24 N.J. 326 (1957); found that estoppel is not within the jurisdiction of a Board of Adjustment.  This principle was followed in Springsteel v. Township of West Orange, 149 N.J. Super. 107, 111 (App. Div. 1977), certif. den. 75 N.J. 10 (1977).





“The instant action is founded upon misconception of the roles of the board of adjustment and the township council.  Neither of these bodies is a court capable of adjudicating either legal or equitable issues.  Their respective functions and powers depend upon statutory grants.  The board of adjustment may perform quasi-judicial functions but only in the sphere of authority vested in it by N.J.S. 40:55-39 149 N.J. Super. at 111.”





	See also Ric-Cic Co. v. Bassinder, 252 N.J. Super 334, 345 (App. Div. 1991) where the court held land use boards lack the jurisdiction to adjudicate legal and equitable issues.
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