LAND USE BOARD MINUTES
July 1, 2009

The Tewksbury Township Land Use Board met in a regularly scheduled meeting on the above date in the Municipal Meeting Hall, 60 Water Street, Mountainville, New Jersey.  The meeting was called to order at 7:32 p.m.

Present:  Mayor Louis DiMare, Pino Blangiforti, Committeeman Robert Hoffman, Elizabeth Devlin, Mary Elizabeth Baird, Shirley Czajkowski and Arnold Shapack (Alt. #3).

Also present:  Daniel Bernstein, Land Use Board Attorney, William Burr, Land Use Board Engineer, Frank Banisch, Planner and Shana L. Goodchild, Land Use Administrator.

Absent:   Chairman Blake Johnstone, Dana Desiderio, Bruce Mackie, Michael Moriarty (Alt. #1), Ed Kerwin (Alt. #2) and Eric Metzler (Alt. #4).

There were approximately ten (10) people in the audience.

OPEN PUBLIC MEETING ACT STATEMENT

Mr. Blangiforti opened the meeting by announcing that adequate notice of the meeting had been provided by posting a copy thereof on the Police/Administration Building bulletin board, faxing a copy to the Hunterdon Review and the Hunterdon County Democrat, and filing with the Municipal Clerk, all on January 13, 2009.

CLAIMS

Mr. Blangiforti asked the Board if there were any questions or comments regarding the following claims to which the response was negative.  Mrs. Devlin made a motion to approve the claims listed below and Mrs. Czajkowski seconded that motion.  The motion carried by the following roll call vote:

1. Maser Consulting – Land Use Board Escrow – Vilenchik (B12, L32) – invoice #126561 ($642.50)

2. Suburban Consulting – Land Use Board Inspection – OAH (B45, L28) – invoice #12122 ($120.00)

3. Maser Consulting – Land Use Board Escrow – Vilenchik (B12, L32) – invoice #128237

($640.00)

4. Maser Consulting – Land Use Board Escrow – Yarusinsky (B15, L12) – invoice #128238

($130.00)

5. Maser Consulting – Land Use Board Escrow – Lance (B39, L1 and 28) – invoice #128240

($162.50)

6. Maser Consulting – Land Use Board Escrow – DeFelice (B36, L3.18) – invoice #128241 

($910.00)

7. Maser Consulting – Land Use Board Escrow – Vilenchik (B 12, L32 and 33) invoice  

            #128242 ($260.00) 

8. Maser Consulting – General Land Use Work – Johnson Informal Hearing – invoice 

            #128236 ($65.00)

9. Maser Consulting – Land Use Board Escrow – OAH – (B45, L28) – invoice #128286 

      ($942.50)

10. Bernstein & Hoffman – Attendance at 6/17/09 LUB Meeting – invoice dated June 18, 2009 ($400.00)

Roll Call Vote:

Ayes:
Mayor DiMare, Mr. Hoffman, Mrs. Baird, Mrs. Devlin, Mrs. Czajkowski, Mr. Shapack and Mr. Blangiforti

None:
None

CORRESPONDENCE

Mr. Blangiforti asked the Board if there were any questions or comments regarding the following list of correspondence to which the response was negative.  A motion was made by Mrs. Devlin and seconded by Mrs. Baird acknowledging receipt of the following items of correspondence.  All were in favor.  

1. Hunterdon County Soil Conservation District reports for:

· Serenity Hills Farm, LLC – stop construction order, Block 4, Lot 4.13

2. The New Jersey Planner, May/June 2009.

3. A copy of a Treatment Works Approval Permit Application for Block 6.04, Lot 5.01, Fairmount Presbyterian Church.

4. A copy of a letter dated June 9, 2009 from Neil Yoskin to DEP Commissioner Mauriello regarding the JCP&L Substation (Block 17, Lot 2) Highlands Act Applicability Determination Exemption.

5. A copy of a letter dated June 16, 2009 from the NDEP to James & Marlene Connors regarding Block 12, Lot 29.03 providing notice of technical incompleteness.

6. A copy of the NJDEP Environmental Stewardship Award for Tewksbury Township.

7. A copy of a Commissioner Elizabeth Randall’s Site Report from the May 29, 2009 JCP&L site visit.  

8. Two (2) reports dated June 12, 2009 from the Scenic Roads Commission regarding Application No.’s 08-08 and 09-01.

9. A report dated June 19, 2009 from the Tewksbury Environmental Commission regarding Application No. 08-08, Block 27, Lot 146.

10. A report dated June 26, 2009 from William Burr regarding the Vilenchik application, Block 12, Lot’s 32 and 33.

11. A report dated June 26, 2009 from William Burr regarding the Borghese application, Block 27, Lot 146.

12. Copy of Special Music Event Permit ordinance #09-2009 introduced at the 6/23/09 Township Committee meeting.  No action is required.
13. Memorandum dated June 26, 2009 from Frank Banisch regarding the Borghese application, No. 08-08, Block 27, Lot 146.

Mr. Blangiforti commented on Item No. 12 and suggested to the Township Committee that they consider requiring liability insurance coverage naming the Township as additional insured.  When asked why the Township should be named for a private event, Mr. Blangiforti opined that people would be parking along Township roadways. 
Ordinance Report

Due to Mr. Mackie’s absence there was no ordinance report. 

Public Participation

Mr. Blangiforti asked the public if there were any questions or comments regarding anything not on the agenda to which the response was negative.   Therefore, he closed the public portion of the session.
Public Hearing (continued)

· Oldwick Animal Hospital
Application No. 09-03 – impervious coverage and sign variances

Block 45, Lot 28
Ms. Goodchild noted for the record that Ms. Devlin is recused from the application.

Mr. Neil Yoskin, attorney for the applicant, reminded the Board that the applicant appeared at the last meeting requesting amended approval because the project was not built in conformance with the approval granted by the Board.  The applicant requires an additional variance for impervious coverage as well as a variance for an additional sign.  At the last public hearing the neighbors, namely Mrs. Levy and Mrs. Kavanaugh appeared and expressed some concerns about the property.  In the interim, Mr. Parker (applicant’s engineer) supplied the Township Engineer with a revised As-built.  Mr. Parker had testified that the additional impervious coverage was not going to impact the existing (approved) stormwater system.  

Mr. Bernstein noted that at the last public hearing Mrs. Baird suggested that rather than vote on the application that a resolution of approval be drafted and distributed because of the nature of the application. Mr. Bernstein explained that he prepared the draft resolution and distributed it to Mr. Burr and Mr. Yoskin and the final draft is before the Board.  
Mayor DiMare commented on the condition related to the six (6) foot fence and opined that it would be overkill if the purpose of the fence was to shield the Kavanaugh’s house from headlights.  Mr. Yoskin noted that he asked Mr. Bernstein to include in the resolution an alternative as Mrs. Kavanaugh was not sure if she wanted a fence or shrubbery.  Mr. Bernstein agreed that he included the option of a fence or a vegetative buffer.  

Mrs. Baird opined that the alternative mentioned in the finds of fact (on page five (5)) should be referenced in the conditions (Condition No. 2).  Mr. Bernstein agreed to make that change.  

Mr. Bernstein noted that the motion by the Board should be an approval of the application and resolution.  

Mrs. Baird made a motion to approve Application No. 09-03 and adopt Resolution No. 09-15, seconded by Mr. Shapack.  The motion carried by the following roll call vote:
LAND USE BOARD  

TOWNSHIP OF TEWKSBURY

APPLICATION # 09-03

RESOLUTION #09-15



WHEREAS, Oldwick Animal Hospital, LLC (successor to Dr. Janisse M. Cailles) has applied to the Land Use Board of the Township of Tewksbury for amended preliminary and final site plan approval and bulk variances under N.J.S.A. 40:55D-70c for a veterinary clinic known as the Oldwick Animal Hospital on property located at 130 Oldwick Road and designated as Block 45, Lot 28 on the Tewksbury Township Tax Map, which premises is located in the R-1.5 (Residential) Zone, and



WHEREAS preliminary site plan approval and variances under N.J.S.A. 40:55D-70c and d was approved on June 27, 2007 and a memorialization resolution was adopted on July 18, 2007, and



WHEREAS, final site plan approval was granted on December 5, 2007 and a memorialization resolution was adopted on December 19, 2007, and



WHEREAS, a variance was granted was for lot coverage of 23.3%, while the Zoning Ordnance limits lot coverage to 15% in the R-1.5 Zone, and



WHEREAS, Condition 13 in the memorialization resolution granting preliminary site plan approval and variances (all references to the resolution are to be resolution granting preliminary site plan approval and variances) provides: 



“13.
The grading and surface water management plan shall reduce water runoff below that created by the excessive lot coverage. The applicant has the obligation to permanently operate and maintain the grading and surface water management system, including the Stormceptors. ”



AND, WHEREAS, factual finding 42 in the resolution notes:


“42.
A sign variance was initially requested under N.J.S.A. 40:55D-70c for a five feet by two feet freestanding sign, while the zoning ordinance limits signs to two square feet in the R-1.5 zone.  The request for an oversized sign was withdrawn at the June 6, 2007 meeting”.



AND, WHEREAS, the applicant proposed to install 16 parking stalls and 4 banked parking stalls, and



WHEREAS, Condition 26 in the resolution provides:



“26.
If determined by the zoning officer or the applicant or their successors that the use of the banked parking is required, the banked parking shall be installed to the approval of the Township Engineer.”



AND, WHEREAS, adjoining the subject property to the north is a one family residence owned by Dwayne and BethAnne Kavanaugh, and



WHEREAS, Condition 17 in the resolution provides:



“17.
The landscape plan is subject to the approval of the Township Planner who may require revisions including but not limited to the size of the buffers.  The Township Planner is to meet with Dwayne and/or BethAnne Kavanaugh who live on the adjoining lot to the north to obtain their input regarding the landscape plan.  Pursuant to factual finding 51 herein, revised landscape plans shall be submitted to the Land Use Board at final site plan.”



AND, WHEREAS, the Kavanaughs met with the applicant and the Township’s planner and were not interested at that time in a landscape buffer between the Oldwick Animal Hospital and their property, and none was provided, and



WHEREAS,  an  application for amended preliminary and final site plan approval and a bulk variance was presented by attorney Neil Yoskin, Esq. of the firm of Sokol, Behot & Fiorenzo; civil engineer Stephen E. Parker, P.E. of the firm of Parker Engineering & Surveying, P.C., the applicant’s contractor Glenn Likus at the June 17, 2009  and July 1, 2009 Land Use Board meetings, and



WHEREAS, the Oldwick Animal Hospital has been constructed and is as attractive as the rendering which was shown to the Board during a public hearing in 2007, and



WHEREAS, the applicant has so far been unable to obtain a permanent Certificate of Occupancy (C.O.) so as to obtain permanent financing, and



WHEREAS, among the reasons for the failure to obtain a permanent C.O. are:

· Condition 26 permitted the four banked parking spaces to be constructed if needed, such need to be determined by the applicant or zoning officer.  The rationale for the banked parking spaces was to reduce lot coverage.  The applicant nevertheless constructed the banked parking spaces without waiting to determine if the facility required 20 parking spaces, rather than 16.  The applicant had previously appeared informally before the Board, and offered to cover the banked parking spaces with the macadam covered with a fabric and soil and grass placed thereon.  That had been accomplished prior to the public hearing on June 17, 2009.

· This Board had approved lot coverage of 23.3%, the as-built plan showed 25.3%, and the lot coverage including banked parking is 27.9%.

· The applicant had installed a 1 foot by 14 foot back lit façade sign which was not shown on the site plan, and is not permitted under the Development Regulations Ordinance (D.R.O.).  The applicant agreed at the informal appearance before the Board to cover the sign, and had done so.



AND, WHEREAS, the Board finds that the applicant has satisfied the banked parking requirement by covering and seeding the four spaces, which will require a modification to Condition 26 in the resolution, and has satisfied the sign requirement, by covering the facade sign, with the remaining issues for the Board to decide a variance for the increased lot coverage and a request for a sign variance, and



WHEREAS, Civil Engineer Parker testified that the applicant had constructed concrete pads on the property for an oxygen tank with a surrounding fence approximately six feet tall, for a transformer approximately 3-1/2 feet tall, and for an emergency Caterpillar generator approximately 4-1/2 feet tall, which also increased the impervious lot coverage on the site from that which was approved, and



WHEREAS, the applicant’s Engineer Parker  testified that the existing detention facility was still sufficient to reduce the runoff to no more than that created by 15% lot coverage, which is permitted in the zone, and



WHEREAS, the applicant requested a two-sided, unlit, four square foot sign to identify the facility, and



WHEREAS, the D.R.O. limits the size of signs in the R-1.5 Zone to two square feet, and



WHEREAS, neighboring property owner Margaret Levy of 136 Oldwick Road and adjoining property owner BethAnne Kavanaugh attended the public hearing, and



WHEREAS, Ms. Kavanaugh requested and the applicant agreed to place a  fence around the  generator as a safety measure, and



WHEREAS, Ms. Kavanaugh said that the lights from cars on the Oldwick Animal Hospital parking lot shine on her property, and requested that the applicant erect a fence to buffer the parking lot from her property, even though she also expressed concern about the shading of her yard resulting from the construction of the fence, and



WHEREAS, the applicant agreed to this request or to the installation of shrubbery if preferred by the Kavanaughs, and



WHEREAS, Ms. Kavanaugh was concerned about lights from a large window on the north side of the Oldwick Animal Hospital shining in her window, and



WHEREAS, the applicant agreed to have window treatments placed on the windows facing the Kavanaugh property to eliminate light and glare, and



WHEREAS, the requested variance for 27.9% impervious lot coverage is justified under N.J.S.A. 40:55D-70c(2) by promoting the following purposes of the Municipal Land Use Law under N.J.S.A. 40:55D-2:



“a.
To encourage municipal action to guide the appropriate use or development of all lands in this State, in a manner which will promote the public health, safety, morals, and general welfare;”  By providing an oxygen facility, a transformer, and an emergency generator which will promote the public health of domestic animals and promote the general welfare by providing a state of the art animal hospital.



“g.
To provide sufficient space in appropriate locations for a variety of agricultural, residential, commercial and industrial uses and open space; both public and private, according to their respective environmental requirements in order to meet the needs of all New Jersey citizens;”   by providing a fence between the animal hospital parking lot and the Kavanaugh property.  



“i.
To promote a desirable visual environment through creative development techniques and good civic design a d arrangements;”  by providing the aforesaid fence and window treatment.



AND, WHEREAS, the requested sign variance is also justified under N.J.S.A. 40:55D-70c(2) by promoting the following purpose of the Municipal Land Use Law under N.J.S.A. 40:55D-2:



“h.
To encourage the location and design of transportation routes which will promote the free flow of traffic while discouraging location of such facilities and routes which result in congestion or blight;”  by identifying the Oldwick Animal Hospital to customers who are not familiar with the facility and may be transporting animals for emergency service, and



WHEREAS, the benefits from the requested deviations substantially outweigh any detriments, and



WHEREAS, the requested relief can be granted without substantial detriment to the public good and without substantially impairing the intent and purpose of the zone plan and zoning ordinance (D.R.O.) of the Township of Tewksbury.



NOW, THEREFORE be it resolved by the Land Use Board of the Township of Tewksbury on this 1st day of July 2009 that the application of  Oldwick Animal Hospital, LLC be approved in accordance with a plan titled:  “OLDWICK ANIMAL HOSPITAL, VARIANCE PLAN, TAX MAP LOT 28 BLOCK 45, No. 130 OLDWICK ROAD, TOWNSHIP OF TEWKSBURY, HUNTERDON COUNTY, NEW JERSEY” prepared by Parker Engineering & Surveying, P.C. on May 26, 2009 consisting of sheet 1 of 1 and the previously approved plans, subject, however, to the following conditions:



1.
The approved four square foot sign shall be two-sided and unlit.  The location of the sign and its design are subject to the approval of the Township Planner.  

2. The applicant shall, subject to the conditions below, revise  its  plans to provide:

· A fence between its parking lot and the adjoining Kavanaugh residence.  The type of fence, height, and its location are subject to the approval of the Township Planner, who shall consult with both the applicant and Dwayne and/or BethAnne Kavanaugh before approving the fence.  The applicant shall obtain approval for said fence, and install same within 90 days of the adoption of the within resolution.  Alternatively, landscaping shall be installed if preferred by the Kavanaughs and subject to the approval of the Township Planner.  The landscaping shall be planted the next planting season after the adoption of the within resolution.  The landscaping is to be permanently maintained.    Dead, diseased, and missing landscaping is to be replaced to the approval of the Township Planner.

· A fence around the generator. The type of fence and height is subject to the approval of the Township Planner.  The applicant shall obtain approval for said fence, and shall install same within 90 days of the adoption of the within resolution.  



3.
The applicant shall install window treatment on the windows on the northern side of  the  facility facing the Kavanaugh’s residence , and shall use the window treatment when the lights are on within the facility so that light does not shine on the Kavanaugh residence.  



4.
Condition 26 in the memorialization resolution approved on July 18, 2007  in application #07-01 in resolution #07-08 shall be amended as follows:



26.
If determined by the Zoning Officer or the applicant or her successor, with the agreement of the Zoning Officer, that the use of the banked parking is required, the banked parking shall be utilized to the approval of the Township Engineer.  



5.
Pursuant to the memorialization resolution granting preliminary site plan approval, all exterior lights shall be turned off at 8:00 PM except for security lights.  



6.
The Land Use Board recommends to the Construction Official that the items covered in this Resolution  not  delay the issuance of a permanent Certificate of Occupancy.  



7.
All conditions in the prior resolutions for Dr. Janisse M. Cailles in conjunction with the Oldwick Animal Hospital which are not inconsistent with the conditions herein.  

Roll Call Vote

Those in Favor:  Mayor DiMare, Mr. Hoffman, Mrs. Baird, Mrs. Czajkowski, Mr. Blangiforti and Mr. Shapack

Those Opposed:  None

Ms. Devlin returned to the meeting.  
Public Hearing
· Borghese
Application No. 08-08 – impervious coverage, side and front setback variances

Block 27, Lot 146
Larry Fox, attorney for the applicant explained that it was discovered that notice was not served to two (2) people listed on the list supplied by the Township Clerk due to a misinterpretation of a notation on the list.  Mr. Bernstein explained that the application could not be heard.  Mr. Richard Nash was present and he did not receive notice but voiced no objection.   

It was announced that the hearing would continue on July 15, 2009, 7:30 p.m. with no new notice required.  Mr. Bernstein explained that Mr. Fox would have to provide notice to those that were not served by the original notice.
Public Hearing

· Vilenchik
Application No. 09-01 – Lot Line Adjustment/Minimum Lot size variance

Block 12, Lots 32 & 33

Mr. Alexander Vilenchik, applicant, was present and sworn in by Mr. Bernstein.  
Mr. Blangiforti questioned the nature of the application.  Mr. Banisch noted that one of the lots was becoming more conforming and the other less conforming.  

Mr. Vilenchik explained that it was discovered during the previous application he filed that a portion of his masonry wall encroached on the neighbors’ property by approximately 5 inches.  One of the Board members suggested discussing the issue with the neighbor which resulted in the application before the Board.  To square off the lot lines and make each of the lots more usable they agreed to reconfigure the properties as shown on the plan before the Board.  This reconfiguration would clear up the violation created by the encroachment of the masonry wall.   

Mr. Vilenchik agreed to address the issued raised in William Burr’s letter dated June 26, 2009.  
Mr. Banisch opined that the lot line adjustment makes a lot of sense as it results in more regularly shaped lots.  

Mr. Blangiforti opened the meeting up to the public.  There being not public questions or comments, the public portion was closed.  

Mrs. Devlin made a motion to approve Application 09-01 with the condition that the applicant comply with William Burr’s letter dated June 26, 2009,  the owner of Lot 33 sign the application form and the other standard conditions required by the Board.  Mrs. Baird seconded the motion.  The motion carried by the following roll call vote:

Ayes:
Mayor DiMare, Mr. Hoffman, Mrs. Baird, Mrs. Devlin, Mrs. Czajkowski, Mr. Shapack and Mr. Blangiforti.

Nays:
None

Land Use Discussion Items

· Review and approve the Bartles Site Sign, Block 44, Lot 22
Ms. Goodchild noted that the Bartles site sign discussion would be tabled.

Mr. Bernstein reported that the Township Attorney and Neil Yoskin are filing briefs related to the JCP&L matter before the BPU and the case is moving along.  Mr. Blangiforti noted that there was a public meeting last week.  Mr. Shapack indicated that he attended as did Mrs. Baird and Mr. Johnstone.  A ruling will be issued by the BPU by the end of July.  
Ms. Goodchild asked Mr. Banisch to update the Board on Highlands issues.  Mr. Banisch noted that the Land Use Sub-committee met this morning and between the meeting this morning and this evening the build out report was issued.  For the area of Tewksbury, in the Highlands Preservation Area, there will be a significant difference between the number that the Highlands came up with and the numbers that were developed by COAH.  The Township is entitled to base its Housing Element on the refined forecasts of growth produced by the Highlands.  Since this is a Master Plan re-examination year some of the questions that are open policy issues will merit more attention.  When asked if he will produce a summary, Mr. Banisch responded in the positive.  When asked if the COAH requirements would be further decreased if the Township Committee decides to opt in, Mr. Banisch responded in the positive.  Mr. Banish opined that, since there isn’t a deadline for opting in, the Township should wait to hear all the pros and cons.  Mr. Banisch briefly spoke about the impacts on land value based on these types of regulations, noting that getting more restrictive sometimes has a counter intuitive impact.  He added that when the Township Committee ultimately looks at the planning area they need to vet the issues with the residents.  Mr. Blangiforti asked if the Township could opt out after it opts in to which Mr. Banisch agreed although noted that he had to get clarification from the Highlands Council about when a Township can opt out.   He concluded by saying that the issues are so unclear at the moment that for anyone to advocate opting in would be premature; more fact finding needs to occur.  
Adjournment

There being no further business, the meeting adjourned at 8:20 p.m. by motion of Mrs. Baird and seconded by Mrs. Devlin.  

Respectfully submitted,

Shana L. Goodchild

Land Use Administrator
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