LAND USE BOARD MINUTES

May 6, 2009

The Tewksbury Township Land Use Board met in a regularly scheduled meeting on the above date in the Municipal Meeting Hall, 60 Water Street, Mountainville, New Jersey.  The meeting was called to order at 7:35 p.m.

Present: Chairman Blake Johnstone, Committeeman Robert Hoffman, Mary Elizabeth Baird, Bruce Mackie, Elizabeth Devlin, Pino Blangiforti, Michael Moriarty (Alt. #1), Ed Kerwin (Alt. #2), Arnold Shapack (Alt. #3) and Eric Metzler (Alt. #4) arrived at 7:37 p.m.
Also present:  Daniel Bernstein, Land Use Board Attorney, William Burr, Land Use Board Engineer and Shana L. Goodchild, Land Use Administrator.

Absent:
   Mayor Louis DiMare, Dana Desiderio and Shirley Czajkowski.
There were approximately five (5) people in the audience.

OPEN PUBLIC MEETING ACT STATEMENT

Mr. Johnstone opened the meeting by announcing that adequate notice of the meeting had been provided by posting a copy thereof on the Police/Administration Building bulletin board, faxing a copy to the Hunterdon Review and the Hunterdon County Democrat, and filing with the Municipal Clerk, all on January 13, 2009.

CLAIMS

Mr. Johnstone asked the Board if there were any questions or comments regarding the following claims to which the response was negative.  Mrs. Devlin made a motion to approve the claims listed below and Mr. Moriarty seconded that motion.  The motion carried by the following roll call vote:

1. Bernstein & Hoffman – General Land Use Work – Attendance at April 15, 2009 meeting – invoice dated April 16, 2009 ($400.00)

2. Maser Consulting – Land Use Board Escrow – Yarusinsky (B15, L12) ($292.50)

3. Maser Consulting – Land Use Board Escrow – O’Sullivan (B6.04, L3) ($130.00)

4. Maser Consulting – Land Use Board Escrow – Murray (B12, L36) ($715.00)

5. Maser Consulting – Land Use Board Escrow – Lance (B39, L1 & 28) ($1,055.50)

6. Maser Consulting – Land Use Board Escrow – Woodstone Bldrs.(B15, L9.04) ($292.50)

7. Maser Consulting – Land Use Board Escrow – Vilenchik (B12, L32) ($650.00)

8. Maser Consulting – Land Use Board Escrow – d3 Realty (B45, L36) ($650.00)

9. Maser Consulting – Land Use Board Escrow – DeFelice (B36, L3.18) ($390.00)

10. Maser Consulting – Land Use Board Escrow – Borghese (B27, L146) ($520.00)

11. Clarke*Caton*Hintz – Land Use Board Inspection – OAH (B45, L28) ($270.00)

12. Suburban Consulting Engineers – Land Use Board Inspection – OAH (B45, L28) ($957.50)

Roll Call Vote:

Ayes:  Mr. Hoffman, Mrs. Baird, Mr. Mackie, Mrs. Devlin, Mr. Blangiforti, Mr. Moriarty, Mr. Kerwin, Mr. Shapack and Mr. Johnstone
Nays:  None
CORRESPONDENCE

Mr. Johnstone asked the Board if there were any questions or comments regarding the following list of correspondence to which the response was negative.  A motion was made by Mrs. Baird and seconded by Mr. Blangiforti acknowledging receipt of the following items of correspondence.  All were in favor.  

1. Hunterdon County Soil Conservation District reports for:

· Vliettown Farm Improvements, Block 43, Lot 3

· Tewksbury Meadows, Block 37, Lot 7

· Vilenchik Pool & Patio Site Plan, Block 12, Lot 32

2. Compliance Review #2 dated April 28, 2009 from William Burr regarding the Sean Murray application, Block 12, Lot 36.

3. Notice from the Hunterdon County Department of Health regarding model septic maintenance ordinance meeting on May 20, 2009.

4. A copy of a letter dated April 27, 2009 from the NJDEP regarding a Highlands Act Exemption #4 for Fern Valley, Block 15, Lot 3.

5. A copy of a Civil Case Information Statement from Dan Bernstein regarding Richard O’Neill and Abby O’Neill v. Mark Wood and Kathy Wood, et al. Docket No. A-003637-08T1.

6. A report dated May 1, 2009 from William Burr regarding the Leroy Lance application, Block 39, Lots 1 & 28.

7. A report dated May 1, 2009 from William Burr regarding the d3 Realty, LLC application, Block 45, Lot 36.

MINUTES

· April 15, 2009

Mrs. Baird made a motion to adopt the April 15, 2009 minutes, seconded by Mr. Blangiforti.  All were in favor.  Mrs. Devlin, Mr. Hoffman, Mr. Moriarty and Mr. Metzler abstained.
ORDINANCE REPORT

Mr. Mackie reported on the following three (3) ordinances:

· Clinton Township concerning development of residential swimming pools within the affordable housing district subject to concerns related to the limestone geologic formations.  Mr. Mackie had no recommendation.  
· Clinton Township concerning multiple uses and apartment dwellings in the office building district.  Mr. Mackie had no recommendation

· Readington Township concerning temporary farmers markets.  Mr. Mackie had no recommendation.
PUBLIC PARTICIPATION

Mr. Johnstone asked the public if there were any questions or comments regarding anything not on the agenda to which the response was negative.   Therefore, he closed the public portion of the session.
Public Hearing
· Lance
Application No. 08-06

Block 39, Lots 1 & 28

Lot Line Adjustment and Variances

Action Deadline – 8/18/09

Mr. Hoffman announced that due to the application being a D variance he would be stepping down.
Mrs. Goodchild noted that Mrs. Czajkowski was absent due to her conflict with the Lance application.  

Mr. James Lance, attorney for the applicant, was present representing the applicant Leroy Lance.  Mr. Lance submitted to Mr. Bernstein the proofs of publication as well as the certified mail list and receipts.  Mr. Bernstein asked Mr. Lance to proceed with the hearing while he reviewed the proof of mailing and publication.  

Mr. Lance explained that the applicant is seeking a boundary lot line adjustment and both C & D variances.  Mr. Lance pointed out that the list of variances being sought are listed on the map filed.  He went on to explain that both properties are pre-existing, non-conforming properties.  Mr. James Lance called Mr. Leroy Lance as his first witness.

Mr. Leroy Lance, 46 Old Turnpike Road, Oldwick, was sworn in by Mr. Bernstein.  When asked if he was familiar with the application and the plan prepared by Robert W. Lee, last revision April 1, 2009, Mr. Lance responded in the positive.  Mr. Lance explained that he wanted to adjust the lot line because currently the lot line bisects one of the buildings on the lot.  He noted that he was unaware how it occurred.  When asked who owns Block 39, Lot 1, Mr. Lance replied his mother Helen Lance.  Mr. Lance indicated that he owns Block 39, Lot 28 and has owned it for approximately 40 years.  When asked the ages of the buildings on each lot, Mr. Lance opined that the stone building dates to approximately 1730 and the blue building, that currently houses Tewksbury Travel, dates to approximately 1850 to 1870, and the building adjacent to the travel agency dates to approximately late 1800’s to early 1900’s.  When asked if each property has its own self sustaining well, Mr. Lance responded in the positive.  When asked how each property is served for sanitary sewer service, Mr. Lance explained that they each have their own sewer hook-up.  When asked if any changes to the floor plan are being sought, Mr. Lance responded in the negative.  When asked if any change of use is being sought, Mr. Lance responded in the negative.  When asked if he created the boundary that bisects the building, Mr. Lance responded in the negative and opined that his mother purchased the property in that condition.  Mr. James Lance noted that two (2) driveways are depicted on the survey and asked Mr. Lance to explain the driveway that is perpendicular to the County road.  Mr. Lance explained that the driveway currently travels between what is presently a psychologist’s office and the former residence of his mother.  The driveway leads to the rear of the buildings and is presently used by the owner of the red building and the tenants in the blue building.  When asked to explain the driveway which is parallel to the County road, Mr. Lance explained that it extends to the rear of the psychologist’s office.  When asked who owns Lot 2, Mr. Lance indicated his sister will inherit it but it is currently owned by Helen Lance.  When asked if there will be any change in the ingress or egress, Mr. Lance responded in the negative.  When asked if there would be any increase or decrease in use, Mr. Lance responded in the negative.  When asked how many vehicles park behind the psychologist’s building, Mr. Lance indicated four (4).  When asked if the parking capacity would change as a result of the boundary line adjustment, Mr. Lance responded in the negative.  When asked if he would ever sell the properties, Mr. Lance responded in the positive.  When asked his occupation, Mr. Lance indicated that he is a real estate broker and has been for forty (40) years.  When asked if, during his career, he has witnessed buildings bisected by lot lines, Mr. Lance responded in the negative.  When asked if a building that is bisected by a lot lines is marketable, Mr. Lance opined that it is not desirable.  
Mr. Johnstone confirmed that the application is to move the lot line so that it runs between the two (2) existing buildings rather than through one (1) of the buildings.  When asked if one of the properties involved in the application is owned by the Estate of Helen Lance, Mr. Lance responded in the positive and explained that his wife is in charge of the Estate and she has consented to the application.  

When asked by Mr. Moriarty when the properties were purchased, Mr. Lance explained that the red building was purchased by his mother in 1969; the stone building and travel agency were purchased together at another time.  

Mrs. Devlin asked about the driveways to which Mr. Lance explained that the driveways have easement rights.   
Mr. Lance called Robert W. Lee, licensed land surveyor for 46 years.  Robert E. Lee, 456 Route 31 South, Hampton, N.J. was sworn in by Mr. Bernstein.  When asked if prepared the subdivision map (last revised April 1, 2009), Mr. Lee responded in the positive.  When asked if the variances being sought by the applicant are listed on the plan, Mr. Lee responded in the positive.  Mr. Lee explained that the following variances are being sought:  1) lot sizes for both lots, 2) side yards for both lots, 3) lot depth for both lots, 4) rear yard for Lot 1, 5) impervious coverage for both lots, and 6) FAR for both lots.  When asked to describe the positive benefits of the granting of the application, Mr. Lee explained that the movement of the property line will place the line between the buildings rather than the current bisection of one of the buildings.  When asked if one lot is being benefited by the increase in lot size, Mr. Lee responded in the positive.  When asked if the other is being negatively impacted, Mr. Lee responded in the negative noting that both lots will benefit so as not to have a building severed by a lot line.  When asked if any vacant land could be purchased to achieve the result in a different way, Mr. Lee responded in the negative noting that all of the adjoining properties are improved.  

Mr. Bernstein asked Mr. Lee if a mistake was made when they built to which Mr. James Lance responded by saying that he wasn’t aware how the bisection of the building occured.  
Mr. Moriarty asked if there are any claims or litigation matters pending on either of the lots or related to access.  Mr. James Lance responded in the negative.

Mr. Johnstone did not object to the application and felt that it was a pre-existing condition and the change in the lot lines would allow the applicant and his family to market the properties with less of a hassle.  He opined that the variances required are pre-existing conditions and didn’t feel, by granting them, that it would negatively impact the neighborhood.  

A motion was made by Mrs. Devlin to approve Application No. 08-06, seconded by Mrs. Baird.  
Mr. Johnstone opened the hearing up to the public.  There was no one in the public to comment and therefore the public hearing was closed.  

A brief discussion ensued regarding the southern lot line for Lot 28 as shown on the plan filed by the applicant and the same lot line on the Township tax map.  Mr. Burr explained that there appeared to be a discrepancy between the tax map and the outbound survey.  It was agreed that this matter would be looked into as it appears that the tax map may not accurately depict that line.   When asked, Mr. Burr opined that the plan filed by the applicant was more accurate.  

Roll Call Vote:

Ayes:
Mrs. Baird, Mr. Mackie, Mrs. Devlin, Mr. Blangiforti, Mr. Moriarty, Mr. Kerwin, Mr. Johnstone


Nays:
None
Waiver Determination/Completeness and Public Hearing
· d3 Realty, L.L.C.
Application No. 07-32

Block 45, Lot 36
Mr. Walter Wilson, attorney representing d3 Realty, LLC.  was present.  Mr. Metzler noted for the record that he and the applicant, Gary Dean, had done some work together in the past but it is not a continuing relationship.  Mr. Bernstein opined that it was not a conflict and Mr. Metzler could sit for the application.  

Mr. Johnstone asked Ms. Goodchild to provide the status of the application.  Ms. Goodchild explained that the Land Use Board Engineer issued a review letter dated May 1, 2009 which outlines the remaining deficiencies related to the completeness issues.  There are items on the application form that need to be amended and those items remain outstanding.  She went on to explain that Mr. Burr spoke with Mr. Wilson about the items and she sent a fax to Mr. Wilson to bring to his attention that the items were still outstanding:  to date the revised information had not been received.  Mr. Johnstone asked Ms. Goodchild if the applicant or his attorney responded, to which she responded in the negative.  

Mr. Wilson explained that he had the “extensive addendum” with him which consisted of information that exists in other documents submitted as part of the application.  Mr. Wilson explained that he would request waivers of those items for completeness purposes.  Ms. Goodchild noted that the waivers were addressed by the Board in August of 2008 and the Board denied the applicant’s request.  Mr. Johnstone asked why the application was not amended as requested, on several occasions, by Township staff, to which Mr. Wilson replied that it was being provided tonight.  Mr. Wilson added that the information is part of the record in other areas of the application and the general practice of every other Board that he appears before is to accept the information in this manner.  Mr. Johnstone explained that he didn’t care how other Boards operate and found the lack of response to staff’s requests unacceptable.  Mr. Wilson again stated that he felt it was sufficient that the information requested was part of the record on other forms in the application.  When asked if he or his client filled out the form and provided it prior to the meeting, Mr. Wilson replied in the negative.  He clarified that each item requested was provided but not on the form as requested by Ms. Goodchild.  When again asked why it was not on the form as requested, Mr.Wilson explained that he felt, based on the minuscule nature of the information requested, that it was appropriate to bring the information to the meeting.  Mr. Johnstone opined that all other applicants have provided the information requested on the forms requested without the headaches provided by this applicant.  He went on to say that he read through the record of this application and he was appalled by the amount of wasted time.   In conclusion, Mr. Johnstone advised Mr. Wilson and his client that in the future when they are requested to provide information, it will be provided or it will not be heard.  

Ms. Goodchild explained that if the Board wishes to accept what Mr. Wilson submitted tonight than the application should be deemed complete prior to moving into the public hearing.  Mr. Johnstone asked Ms. Goodchild and Mr. Burr to review the submission and advise the Board if it satisfied the outstanding issues.  After a brief moment to review the submission, Ms. Goodchild advised the Board that it was satisfactory however she asked that the applicant provide additional testimony on the record regarding the existing shed.  
A motion was made by Mrs. Devlin and seconded by Mr. Mackie to deem the application administratively complete.  The motion carried by the following roll call vote:
Roll Call Vote:

Ayes:
Mr. Hoffman, Mrs. Baird, Mr. Mackie, Mrs. Devlin, Mr. Blangiforti, Mr. Moriarty, Mr. Kerwin, Mr. Shapack, Mr. Metzler and Mr. Johnstone

Nays:
None
Mr. Wilson indicated that he would be calling only one (1) witness, Gary Dean.  Mr. Bernstein asked if Mr. Dean would be testifying as both an engineer and a planner to which Mr. Wilson responded in the positive.  

Mr. Gary Dean provided his business address as 792 Chimney Rock Road, Martinsville, NJ and was sworn in by Mr. Bernstein.  Mr. Dean explained that he is a civil engineer by license and education and a licensed professional planner.  When asked if his license has ever been revoked or suspended Mr. Dean responded in the negative.  Mr. Dean was recognized as an expert engineer and planner.

Mr. Wilson asked Mr. Dean if Block 45, Lot 36 is owned by d3 Realty, LLC to which he responded in the positive.  When asked if he is the managing member of d3 Realty LLC, Mr. Dean responded in the positive.  When asked if the property was acquired in or about September 2003, Mr. Dean responded in the positive.  In response to Mr. Wilson’s request, Mr. Dean described the improvements on the property that existed at the time it was purchased in 2003.  Those improvements included the single story frame dwelling, a brick patio to the rear of the property, a porch on the northerly side of the property, a paved driveway, a fence that essentially bisects the subject property, a garden and a shed.  The improvements are reflected on a survey that was completed Brendan J. Nally dated 9/9/03.  When asked if this survey was acquired for title purposes, Mr. Dean responded in the positive.  When asked if it depicted the general location, for title purposes, of the various structures on the property, Mr. Dean responded in the positive.  He added that the main structure was dimensioned on the northeastern, northwestern, southwestern corners and the northeastern corner of the shed was dimensioned as so far as setbacks are concerned.  When asked if the shed was in its current location at the time the property was acquired, Mr. Dean responded in the positive.  When asked if the Township Zoning Officer, Randy Benson, issue a Certificate of Inspection prior to the occupancy of the structure, Mr. Dean responded in the positive.  Mr. Wilson noted that the Certificate of Inspection was not part of the record therefore he marked it as Exhibit A-1.  Mr. Bernstein read into the record the Certificate of Inspection.  When asked by Mr. Wilson what the shed is used for, Mr. Dean explained storing miscellaneous household items, air conditioners, lawn equipment and a motorcycle.  

Related to the porch in question, Mr. Wilson asked Mr. Dean to confirm that it is on the north east corner of the property to which he agreed.  When asked if there was a porch when the property was purchased, Mr. Dean responded in the positive.  When asked what the purpose of the porch is, Mr. Dean explained that there is a door to the interior of the property and the porch allows for ingress from that exterior door.  When asked how high from ground level the door is, Mr. Dean opined approx. 5.5 to 6 feet off of ground level.  When asked if there was an existing porch area and steps from the door to ground level, Mr. Dean responded in the positive.  When asked about the condition of the porch, Mr. Dean explained that it was in a state of disrepair when he purchased the property as evidenced in a home inspectors report; structurally it was not physically attached to the building.  When asked if, at that time, it was a usable doorway to the interior of the house, Mr. Dean responded in the positive.  When asked if, based on the disrepair, the porch appeared to have been there for awhile, Mr. Dean opined 10 to 15 years, or longer.  When asked if the porch was repaired and if the repair was what gave rise to the dispute over the size of the porch, Mr. Dean responded in the positive.  When asked if he completed the work or present when the work was completed, Mr. Dean responded in the positive.  When asked if the porch was the same size as that which existed, Mr. Dean responded in the positive.  When asked if the new porch is configured in the same manner as the original porch, Mr. Dean responded in the positive but pointed out that the stairs were moved from being immediately adjacent to the house to the outside edge of the porch.  When asked the purpose of the new design, Mr. Dean explained that there was a stone landscape wall constructed by the previous owners and the stairs exited into the stone planter.  Mr. Wilson provided photographs taken by Mr. Dean in approximately 2007 which portray the porch as it currently exists.  The photographs were marked as Exhibits and described by Mr. Dean as follows:

Exhibits A-2 – shows the new footing that supports the porch along with the old footing with a level next to it to demonstrate that the footings are within the same plane.  It is to demonstrate that the new footings are closer to the building than the old footings.

Exhibit A-3 – shows the location of the old footing and the new footing and supporting column for the porch from the perspective of looking under the deck from the rear.  

Exhibit A-4 – shows the landing and its proximity to the stone decorative wall that was constructed as a landscape planter.  It demonstrates the limited width between the stone area and the landing of the porch.  
Exhibit A-5 – is taken from the easterly side underneath the porch to demonstrate the plane of the old footing, new footing and the edge of the porch relative to the setback.  

Exhibit A-6 – was taken today and depicts the view from the westerly side of the porch looking square at that edge with the staircase to the left and planter island to the right.  It shows how the staircase was moved from the side of the building to the outer edge.  

When asked if he had an exact dimension of the width of the decking portion of the old porch, Mr. Dean explained that he did not survey it but he did measure it to ascertain that the lumber being purchased was standard 8 foot lengths; the material was replaced in-kind.  When asked if, to the best of his knowledge, the old porch is the same size as the new porch, Mr. Dean responded in the positive.  When asked if the footings on the new porch are actually closer to the house than the old footings, Mr. Dean responded in the positive.  Referring to the Templin plan, Mr. Wilson asked Mr. Dean to confirm that the plan shows the exact dimension of outside edge (most northerly edge) of the porch as it relates to the property side line.  Mr. Dean responded in the positive and referenced the plan as titled Variance Application, plan prepared by Templin Engineering, dated 4/15/09 and it depicts with specificity the setback dimensions.  When asked what the closest dimension is to the porch, Mr. Dean replied 15.24 feet with 30 feet being required.  When asked if the area where the stairs are located is closer or further away, Mr. Dean responded further.  When asked what is located on the property to the north, Mr. Dean explained a single family dwelling with a porch on the rear of the property along with a substantial accessory garage and shed to the rear of the property.  When asked if he had any discussions with that property owner regarding the porch, Mr. Dean responded in the positive and explained that additional property was not available from that property owner because it would increase the non-conformities on his property.  When asked if any other improvements on the property have been made, Mr. Dean responded that the split rail fence on the property was also in disrepair and it was replaced, in-kind, with a PVC vinyl split rail fence.  When asked if Mr. Benson inspected the property when the fence was replaced, Mr. Dean responded in the negative.  When asked if any building permits were required for the fence replacement, Mr. Dean responded in the negative.  When asked if he had to go to the County with respect to the road frontage, Mr. Dean responded in the negative.  When asked to provide the dimensional width of the property at its frontage, Mr. Dean indicated 100.16 feet, as is the case with the rear property line.  When asked if the 15.24 encroachment into the side line would substantially impair the zoning plan or ordinance, Mr. Dean responded in the negative adding that the structures that exist are all pre-existing non-conforming because the houses existed prior to the zoning change.  When asked by Mr. Bernstein if anyone has complained about the porch, Mr. Dean responded in the negative.  When asked if there is any detriment to the public good, Mr. Dean responded in the negative.  He added that its visual impact has been upgraded.  When asked if the door from the porch accesses the main living level of the house, Mr. Dean responded in the positive.  When asked what room it provides access to, Mr. Dean responded that it is the kitchen noting that there is another door in the front of the house which is the main entrance.  When asked if there is a ground level access from the house in the rear, Mr. Dean explained that, as depicted on the Templin plan, there is a patio door from the basement.  When asked if the property is served by an on-lot septic system, Mr. Dean responded in the positive and explained that the system is located to the easterly side of the property in the general area of the wire fence and frame shed, approximately 75 back from the structure.  When asked if he has personally located the system, Mr. Dean responded in the negative noting that he has not located the system but has located the tank. When asked if the tank location is consistent with his belief of where the system is, Mr. Dean responded in the positive.  He added that he also made inquiry with the County Department of Health and was provided with a copy of a sketch that was submitted by the prior property owner when he was issued a repair permit in 2000.  When asked if there is a well on the property, Mr. Dean responded in the positive explaining that the well is approximately 75 feet deep and is located in the front yard.  When asked if the well is impaired by the existence of the porch, Mr. Dean responded in the negative.  When asked if there is any on-lot sewer or water sources located within the neighbors side yard, Mr. Dean responded in the negative.  When asked the dimension of the landing of the porch, Mr. Dean estimated it to be 6 square feet.  When asked if the landing is a sufficient width to provide a safe means of ingress and egress, Mr. Dean responded in the positive.  
Mr. Burr asked Mr. Dean to confirm his testimony that the original porch is the same size as the new porch to which Mr. Dean explained that it is within a matter of inches.  Mr. Burr noted that he is concerned that by looking at two (2) previous surveys, one from 2000 and the other from 2003, it shows a porch substantially smaller than what’s shown on the current survey submitted for the application.  Mr. Wilson explained that at the proceedings before the Board of Adjustment Mr. Nally testified that his survey was prepared for a title based survey and he did not perform the exact dimensions and therefore they were not necessarily drawn to scale.  Mr. Dean opined that the porch is depicted as getting smaller between 2000 and 2003.  
Mr. Bernstein asked Mr. Wilson to confirm that the application before the Board of Adjustment was an appeal from a ruling by our Zoning Officer that a variance was required for the porch to which Mr. Wilson responded in the positive.  Mr. Bernstein noted that the Board rules against the applicant to which Mr. Wilson explained that the Board affirmed the Zoning Officer’s decision that a variance was required.  Mr. Bernstein asked Mr. Wilson to confirm that there was an appeal but it was dismissed to which Mr. Wilson confirmed.  Mr. Bernstein noted that there was testimony about the porch being bigger and smaller and asked Mr. Wilson to confirm that that information isn’t critical but that the applicant is relying on the fact that the lot is an unusual shape, to which Mr. Wilson agreed.  When asked if the porch was built to the plan that is part of the file entitled Side Landing Measurements dated July 7, 2008, Mr. Dean responded in the positive.  When asked if he performed the measurements that are on that document, Mr. Dean responded in the positive.  Mr. Wilson noted that they are not arguing a section 68 situation which is a repair or replacement of an existing structure, just variance relief for a porch that currently exists.  
Mrs. Devlin asked Mr. Dean if he lives in the house to which he responded in the negative.  When asked if he plans on living in the house, he responded in the negative.  Mrs. Devlin asked for clarification regarding the stairs from the old porch.  Mr. Dean provided a photograph, marked it as Exhibit A-6 (this should have been marked as Exhibit A-7 as A-6 was previously marked) which was taken at 5:30 p.m. showing the current landing.  Mr. Dean explained that when the staircase was adjacent to the building the bottom of the stairs was in the stone landscape planter.  

Mrs. Baird asked who was living in the home to which Mr. Dean stated that it is vacant except for some personnel items.  He added that pending the resolution of the zoning matter he intends to either sell the property or find a tenant.  When asked if when he moved the stairs away from the side of the house he was aware that it was a further encroachment on the setback, Mr. Dean felt it was not a further encroachment.
Mr. Mackie asked Mr. Burr to confirm that the porch shown on the plan submitted dated revised April 15, 2009 is bigger than the porches shown on the 2000 and 2003 title surveys, to which Mr. Burr confirmed.  Mr. Mackie expressed concern about why the application was before the Board, to which Mr. Bernstein explained that a non-conforming structure cannot be demolished and rebuilt without variance approval.  

Mr. Moriarty asked Mr. Dean to confirm his answer to Mr. Wilson regarding performing construction and being present for the construction.  Mr. Dean clarified by saying that he did not perform the construction entirely by himself but he assisted during the construction and was present for the construction.  He added that he was not present for the demolish which would have saved a lot of aggravation.  When asked who removed the porch, Mr. Dean explained that his contractor removed the porch.  Mr. Moriarty noted that in 2004 the Planning Board granted approval to the applicant to operate a home occupation and he asked when that home occupation ceased.  Mr. Dean opined it stopped as of June of 2007.  When asked when he built the new porch, Mr. Dean opined 2005 or 2006.  When asked if the porch was used by patrons of the business, Mr. Dean responded in the negative.  Mr. Moriarty asked for clarification regarding the fence that was replaced.  Mr. Dean explained that originally there was a wooden split rail fence and it was replaced, for maintenance reasons, with PVC fencing.  Mr. Moriarty asked Mr. Bernstein about the front yard setback and whether the fence should have been constructed in the right of way.  Mr. Bernstein noted that the County has to approve of the structure in the right of way.  Mr. Dean clarified that the fence existed, it was just replaced with new fencing material.    
Mr. Shapack asked Mr. Dean to confirm that the property is zoned residential to which he responded in the positive.  Mr. Bernstein was asked to confirm that the home occupation approval was specifically for Mr. Dean and it would expire to which Mr. Bernstein responded in the positive and indicated that a new home occupation would have to appear before the Land Use Board.  When asked if the building permit has been secured for the porch, Mr. Wilson responded in the negative explaining that the zoning issue had to be resolved before a building permit could be secured.  

There being no further questions or comments, Mrs. Devlin made a motion to approve Application 07-32 for a side yard variance for the porch as dimensioned on the plan dated 4/15/09 and that the building permit be applied for within 45 days from the date of the publication of the resolution.  The motion was seconded by Mr. Shapack.  The motion carried by the following roll call vote:
Roll Call Vote:

Ayes:
Mr. Hoffman, Mrs. Baird, Mr. Mackie, Mrs. Devlin, Mr. Blangiforti, Mr. Moriarty, Mr. Kerwin, Mr. Shapack, Mr. Metzler and Mr. Johnstone.

Nays:
None
Escrow Closing

· Hall - $357.09

· Fern Valley Inspection - $2,034.58
A motion was made by Mrs. Baird and seconded by Mr. Blangiforti to close the Fern Valley escrow account.  The motion carried by the following roll call vote:

Ayes:  Mr. Hoffman, Mrs. Baird, Mr. Mackie, Mrs. Devlin, Mr. Blangiforti, Mr. Moriarty, Mr. Kerwin, Mr. Shapack, Mr. Metzler and Mr. Johnstone
Nays:  None

Miscellaneous

Ms. Goodchild announced a presentation by Mrs. Eileen Swan, Executive Director of the Highlands Council scheduled at the May 26, 2009 Township Committee meeting, 7:30 p.m. at the Old Turnpike School.  The discussion will relate to Highlands Regional Master plan conformance.   Mr. Johnstone opined that the biggest decision the Township Committee will be faced with is whether to opt in and that this presentation will be a starting point to understanding the rules and regulation; he encouraged members to attend and listen to the presentation.
Ms. Goodchild reminded the Board members that the Oldwick Animal Hospital appeared on April 15, 2009 and was given 15 days to file a variance application; the deadline was missed and the application was not filed.  Mr. Johnstone recommended sending a letter giving the applicant seven (7) days from the date of the letter to have the application filed or the Board will seek to have the Certificate of Occupancy revoked.  Mr. Johnstone noted that a second sign was erected when only one (1) sign is permitted.  Ms. Goodchild indicated that the applicant has been made aware the issue.  

Mr. Shapack explained that in approximately the 1940’s the Burd family on Farmersville Road began having country music festivals.  In more recent years the event has been larger with people coming from Nashville and audiences of a few hundred gathering for the event with all proceeds being donated to charity.  The original events occurred on the dairy farm but in recent years  the music festivals have been occurring in the barn that they built.  The barn contains a stage and behind the stage are dressing rooms.   There are restroom facilities that are handicap accessible.  Mr. Shapack noted that several years ago a neighbor complained and the music festivals were shut down.  The Burds went to court and the Judge ruled that a variance was needed.  The Burds started the process of obtaining a variance but were then told that it would be best if the Township Committee adopted a Special Use Ordinance.  The Ordinance was drafted and was before the Township Committee on April 14, 2009.  Residents and other groups that would be impacted by the ordinance appeared and the Township Committee did not take action on the ordinance.  The following morning Mr. Shapack explained that he sent the Mayor an e-mail and asked for guidance and the Mayor suggested that he work on an ordinance.  Mr. Shapack reviewed different scenarios and came up with two (2) different ordinances, one required groups having events open to the public to notice the township and the township would have a specific amount of time to approve or deny the event.  The second ordinance was for Special Music Festival events which eliminates everyone from the process except for events with music.  Mr. Shapack explained that he sent those to Mayor DiMare approximately ten 10 days ago and Mayor DiMare thought that the Burds should come to the Land Use Board to have the event recognized as a pre-existing non conforming use.  Mr. Shapack spoke with Mr. Bernstein about that concept and Mr.  Bernstein gave his opinion and it was relayed back to Mayor DiMare.  The Mayor asked that Mr. Shapack, Mr. Johnstone and Mr. Bernstein discuss it.  Mr. Shapack concluded by saying that the objective is to allow the Burd’s to have their music festivals to benefit the community and charities.  
Mr. Bernstein opined that a prior non-conforming use is a use that was made invalid by the ordinance.  The Burd’s event was moved from one point outside to another location in the barn.  Mr. Bernstein referenced the case Kessler vs Bowker and explained that non- conforming uses and structures can be continued but cannot expand or enlarge.  Mr. Bernstein noted that they could apply for a pre-existing non-conforming use but the law is clear that, in this case, it could not be granted.  So, the only other option would be for the Burd’s to apply for a use variance or if the township committee adopts an ordinance.  
Mr. Johnstone opined that it can not be looked at as a pre-existing non-conforming use.    Ms. Goodchild noted that there was a complaint by a neighbor and the complaint had to be acted on.  Mr. Moriarty asked why the Township Committee didn’t take action on the ordinance.  Mr. Hoffman explained that the Township Committee had a public hearing and the audience objected to the ordinance because of the way the ordinance was written.  Mr. Johnstone agreed with Mr. Bernstein and opined that this is not a pre-existing non-conforming use.  Mr. Bernstein reminded the Board that it would be a D variance but also site plan approval because it is a commercial use noting that that this type of application will be a large undertaking and a big expense.  
Mr. Moriarty asked if the residents opposed the ordinance because they were against the Burd’s event.  Mr. Hoffman explained that they opposed it because, the way it was written, it would impact too many organizations in town.  Ms. Goodchild opined that the residents didn’t understand that it would not apply to their event but Mr. Hoffman disagreed; he opined that the way it was written it would have applied to them.  

The consensus of the Board was to recommend to the Township Committee that they review the Special Music Festival ordinance and/or create an ordinance that would require a permit for musical activities and limit it to a few times a year.  
Adjournment 
There being no further business, the meeting adjourned at 9:55 p.m. by motion of Mrs. Baird and seconded by Mr. Blangiforti.  

Respectfully submitted,

Shana L. Goodchild

Land Use Administrator
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