LAND USE BOARD MINUTES
January 20, 2010

The Tewksbury Township Land Use Board met in a regularly scheduled meeting on the above date in the Municipal Meeting Hall, 60 Water Street, Mountainville, New Jersey.  The meeting was called to order at 7:35 p.m.

Present: Blake Johnstone, Shaun Van Doren, Dana Desiderio, Mary Elizabeth Baird, Bruce Mackie, Elizabeth Devlin, Shirley Czajkowski, Michael Moriarty arrived at 7:50 p.m.,  Arnold Shapack (Alt. #1), Pino Blangiforti (Alt. #3) and Tom Dillon, Alt. #4.

Also present:  Daniel Bernstein, Land Use Board Attorney and Randall Benson, Zoning Officer.  
Absent:  Ed Kerwin and Eric Metzler, Alt. #2.
There were approximately four (4) people in the audience.

OPEN PUBLIC MEETING ACT STATEMENT

Mr. Johnstone opened the meeting by announcing that adequate notice of the meeting had been provided by posting a copy thereof on the Police/Administration Building bulletin board, faxing a copy to the Hunterdon Review and the Hunterdon County Democrat, and filing with the Municipal Clerk, all on January 7, 2010.

PLEDGE OF ALLEGIANCE

Those present stood and pledged allegiance to the American flag.
APPOINTMENTS
· Ordinance Reviewer
Mr. Mackie was appointed as the 2010 Ordinance Reviewer.  Mr. Johnstone thanked Mr. Mackie for his willingness to perform the duty again in 2010.  
CLAIMS

Mr. Johnstone asked the Board if there were any questions or comments regarding the following claims to which the response was negative.  Ms. Desiderio made a motion to approve the claims listed below and Mrs. Devlin seconded that motion.  The motion carried by the following roll call vote:

1. Bernstein & Hoffman – Attendance at 1/06/10 LUB Meeting – invoice dated January 7, 2010 ($400.00)

2. Maser Consulting – Land Use Board Escrow – Thomas (B36, L6) – invoice #136126 ($682.50)

3. Maser Consulting – Land Use Board Escrow – Vilenchik (B12, L32) – invoice #137686 ($975.00)

4. Maser Consulting – Land Use Board Escrow – Vilenchik (B12, L32 & 33) – invoice #136096 ($260.00)

5. Suburban Consulting Engineers – Land Use Board Inspection – Oldwick Animal Hospital (B45, L28) – invoice #13386 ($160.44)

Roll Call Vote:

Ayes:  Ms. Desiderio, Mrs. Baird, Mr. Van Doren, Mr. Mackie, Mrs. Devlin, Mrs. Czajkowski,  Mr. Shapack, Mr. Blangiforti, Mr. Dillon and Mr. Johnstone.  

Nays:  None

CORRESPONDENCE

A motion was made by Mrs. Devlin and seconded by Mr. Blangiforti acknowledging receipt of the following items of correspondence.  All were in favor.  

1. A copy of a letter and Notice of Appeal dated January 7, 2010 from Neil Yoskin to Joseph Orlando, Clerk, Appellate Division regarding JCP&L, Block 17, Lot 2.

2. A letter dated January 6, 2010 from Patrick McMahon regarding Fern Valley Subdivision.

3. The NJ Planner, December 2009/January 2010; Vol. 70, No. 6.

MINUTES
· December 2, 2009
A motion was made by Mrs. Devlin and seconded by Ms. Desiderio to adopt the December 2, 2009 minutes.  All were in favor.  Abstentions:  Ms. Czajkowski, Mr. Van Doren and Mr. Dillon.  

· December 2, 2009 Executive Session
A motion was made by Ms. Desiderio and seconded by Mrs. Baird to adopt the December 2, 2009 Executive Session minutes.  All were in favor.  Abstentions:  Ms. Czajkowski, Mr. Van Doren and Mr. Dillon.

· January 6, 2010
A motion was made by Mr. Van Doren and seconded by Mrs. Devlin to adopt the January 6, 2010 minutes.  All were in favor. Abstentions:  Mr. Blangiforti and Mr. Mackie.  
PUBLIC PARTICIPATION
Mr. Johnstone asked the public if there were any questions or comments regarding anything not on the agenda.  
Mr. John Holt, 2 Fox Hill Rd. was present as the Issues Manager for the Friends of Fairmount Historic District.  Mr. Holt reported that 2 years and 1 week had passed since the JCP&L application began with the Land Use Board.  Mr. Holt explained that on January 8, 2010 the Friends of Fairmount filed an appeal of the BPU decision.  On December 1, 2009 he and Debbie Close attended the BPU Commissioners meeting where they voted on the reconsideration of the first order.  The Commissions asked staff about alternate sites, specifically the Cleaveland Industrial Park and the Pascale Park.  The Commissioners noted that while the order would stand they encouraged the parties to talk and come up with a possible alternative site.  On December 22, 2009 JCP&L submitted a landscape/screening plan to the Highlands.  The plan was created as a result of several meetings of JCP&L, the Friends of Fairmount, Carl Hintz, Libby Devlin and Carol Leighton.  Mr. Holt noted that the plan is not complete and the application has not been accepted.  The Highlands staff has raised a question about the wall.  Mr. Holt noted that they have shared with the Highlands staff the record of the Land Use Board meetings and the position of the various Township Commissions that provided reviews.  On January 18, 2010 the Friends of Fairmount began circulating a petition requesting that a public hearing be held in Tewksbury Township to solicit comments on the landscape/screening plan.  Mr. Holt went on to explain that the Friends of Fairmount requested a hearing at DEP challenging the exemption JCP&L received (Exemption #11) which reads that routine maintenance and upgrade of the facility is exempt as long as the goals and purposes of the Act are met.  Mr. Holt noted that JCP&L has not filed their Flood Hazard permit.  
On Monday, January 11, 2010 the Friends of Fairmount attended the Environmental Commission meeting requesting support.  The Environmental Commission passed a resolution in support of the Pascale Park as an alternative site; this has been distributed to the Township Committee, Highlands and the DEP.  Mr. Holt also reported that the Township Committee will not appeal the BPU approval of the substation which disappoints the Friends of Fairmount.  He explained that over the holidays he met with a former Supreme Court judge who reviewed the issue and offered the opinion that a judge may find some of the points intriguing and encouraged the Friend of Fairmount to file an appeal.    

Mr. Johnstone asked what impact the Highlands Council will have on the substation.  Mr. Holt explained that the BPU order included the requirement to adhere to the DEP and Highlands approvals.  Mr. Holt noted that JCP&L can build the substation and they do not have to follow any ordinances in the Township or apply for building permits.  Mr. Van Doren opined that they need some type of building permit because the DCA contacted the Township about the Construction Department handling the reviews.  
When asked by the Chairman if the Land Use Board could make any comment, Mr. Bernstein noted that theoretically JCP&L could be back before the Land Use Board and therefore counseled the Board against offering an opinion about one site versus the other.  The Board could make a motion that it is in sympathy with the appeal.  When asked if the Board could join in on the recommendation that there be a public meeting in Tewksbury regarding the Highlands review of the landscape/screening plan, Mr. Bernstein responded in the positive.  

Mr. Johnstone suggested that the Land Use Board urge the Highlands Council to hold a public meeting regarding the landscaping/screening plan.
Ms. Desiderio made a motion that the Land Use Board joins in requesting that the Highlands Council hold a public meeting in Tewksbury Township to receive comments from the community on the proposed JCP&L substation landscape/screening plan.  Mr. Blangiforti seconded the motion.  The motion carried by the following roll call vote:

Ayes:  Mrs. Baird, Mr. Van Doren, Ms. Desiderio, Mr. Czajkowski, Mr. Moriarty, Mr. Shapack, Mr. Blangiforti, Mr. Dillon and Mr. Johnstone.  

Nays:  None

Mr. Johnstone made a motion that the Land Use Board recommend to the Township Committee that they consider joining the Land Use Board on the recommendation to the Highlands Council.  Mrs. Baird seconded the motion.  The motion carried by the following roll call vote:

Ayes:  Mrs. Baird, Mrs. Czajkowski, Mr. Moriarty, Mr. Shapack, Mr. Blangiforti, Mr. Dillon and Mr. Johnstone

Nays:  None

Abstentions:  Mr. Van Doren and Ms. Desiderio

There being no further comments or questions from the public Mr. Johnstone closed the public participation portion of the meeting.  

LAND USE BOARD DISCUSSION ITEM
Mr. Dillon reminded the Board members that at the end of the January 6, 2010 meeting there was a discussion about whether or not the Johnson application could be considered under a General Development Plan approach.  When asked by the Chairman to define a GDP for the Board, Mr. Bernstein explained that in the Land Use Law it reads “Any developer of a parcel of lands greater than 100 acres in size for which a developer is seeking approval for a planned development may submit a general development plan to the Planning Board prior to the granting of preliminary approval of that development by the Planning Board pursuant to certain statutes”.  Planned Development means planned unit development, planned residential development, residential cluster, planned commercial development or planned industrial development.  Mr. Bernstein explained that assuming the Johnsons and the Board were in favor the Board could encourage them to apply for a GDP which is a precursor to preliminary approval.  Mr. Bernstein noted that the advantage to the developer is it can be vested for up to 20 years and any new zoning would not impact the approval.  Mr. Bernstein pointed out that the Township would need to develop standards for a GDP because as written now the Development Regulations Ordinance is silent.  Mr. Bernstein noted that a GDP does not apply to minor subdivisions.  Mr. Benson noted that the Johnson professionals have indicated that, with the exception of the main farm lot, the subdivisions will be conforming and will not require variances.  Mr. Johnstone suggested that the option of a GDP be discussed with the family.  The consensus of the Board was to have Mr. Dillon discuss the option with their engineer which Mr. Dillon agreed to do and report back to the Board.    

PUBLIC HEARING
· Alex and Elvira Vilenchik – Request for Modification

Application No. 07-23

Block 12, Lot 32

Lot Coverage Variance

Mr. Alexander Vilenchik was present and noted that the Board had a chance to conduct two (2) site walks in order to accommodate all the Board members.  He explained that during the walk he tried to explain his plans and intentions for the solarium.  He added that he is attempting to have the solarium match the existing structure.  Mr. Vilenchik assured the members that the solarium is not to be used as living area; the solarium is for his gardening hobby.  When asked by Mr. Johnstone if there would be living space Mr. Vilenchik replied in the negative.  Mr. Vilenchik explained that storage was created under the solarium for the tractors needed to maintain his property and garden.  The root cellar was created for the fruits that he produces on his property.  Mr. Vilenchik explained that the interior lights are proposed on the pillars because there are no beams in the ceiling to attach ceiling lights.
Mr. Burr noted that the last time he inspected the property there was a significant amount of exposed soil and in August a letter was sent by the Land Use Administrator regarding the lack of soil erosion control measures on the property.  Mr. Vilenchik explained that proper silt fences have been installed and the Hunterdon County Soil Conservation District inspected and approved the site.  

When asked by Mrs. Devlin if the property is farmland assessed, Mr. Vilenchik responded in the positive.  

When asked by Mr. Mackie if the applicant had agreed to remove the breezeway and move the solarium back to its original location, Mr. Vilenchik responded in the negative.  When asked about the lighting, Mr. Vilenchik agreed to accept whatever limitation on wattage that the Board deems appropriate for the interior lighting in the solarium.  When asked about the bathroom, Mr. Vilenchik noted that it is still proposed because the nearest bathroom in the house is extremely far away.

Mr. Dillon expressed concern about stockpiling and exposed soil.  He requested that Mr. Burr review with the applicants engineer the plan and suggesting adjusting the limit of disturbance lines so that when the top soil is stored the appropriate measures are taken to detain runoff; currently the stock piles are shown outside of the area of disturbance. 

There being no additional questions Mr. Johnstone opened the meeting up for comments.  

Mr. Shapack noted that the Board is concerned with the solarium being used as living space.  Despite the fact that Mr. Vilenchik clearly stated that he has no intention to use it as habitable space it does not preclude the next purchaser from using it that way.  Mr. Shapack suggested that a restriction against using the solarium as habitable space be clearly stated in the deed.  When asked the definition of habitable space, Mr. Johnstone explained that it usually requires heat and that Mr. Bernstein will include the proper language in the deed restriction.  Mr. Bernstein agreed and also noted that if the Board approves the application they need to be clear about whether the fireplaces and air conditioning are permitted.  He also noted that there are different types of heating; heating for plants and residential heating.  When asked by Ms. Desiderio about the fireplaces, Mr. Vilenchik explained that there will be two (2) outside and one (1) inside.  Mr. Vilenchik noted that there is radiant heat proposed in the solarium.  
Mr. Mackie agreed that a deed restriction would be appropriate if the Board approves the structure.  

Mrs. Baird explained that she has an issue with the air conditioning, bathroom and the interior fireplace noting that with these features it’s too much like habitable space.    Mr. Vilenchik noted that ventilation is required for the plants and that he would be willing to remove the air conditioning.  The Board agreed that Mr. Vilenchik could install fans but should remove the interior fireplace.  

Mrs. Devlin noted that the new plan is totally different from the original approval and she opined that it is much more than what the Board approved originally and therefore she is not in favor of the project.    

Mrs. Czajkowski asked if the size of the solarium has changed from the original proposal to which Mr. Vilenchik explained it is the same height.  The only addition is the root cellar which is underground.  

Mr. Benson suggested limiting the bathroom to a sink and toilet.  He also suggested that if the lights on the pillars are approved there should be a condition to shield them downward.  

Mrs. Baird noted that there are four (4) doors on the addition and asked if all doors will have outdoor lights.  Mr. Benson noted that Code requires a light by each exterior door.  The consensus of the Board was to require a maximum 60 watt bulbs, shielded down, to which Mr. Vilenchik agreed.  

Mr. Dillon asked if the stucco on the solarium will match the stucco on the house to which Mr. Vilenchik responded in the positive.  

Ms. Desiderio made a motion to grant amended approval to application No. 07-23 with the following conditions discussed by the Board and professionals:
1. Adjust limits of disturbance to cover the stock piled soil;
2. Stucco on solarium to match the home;
3. The bathroom facilities limited to a single sink and toilet;
4. No air conditioning; fans permitted;
5. No interior fireplace;
6. Maximum of one (1) light over each door with a maximum 60 watt bulb shielded downward;
7. Deed restriction that the solarium won’t be habitable (used for habitation);
8. The interior lights should be shielded downward; 

9. All the conditions that apply from the original approval;
10. The variance will run for one (1) year from the memorialization of the amended approval for the solarium and raised porch and two (2) years for the swimming pool, spa and deck;
11. Revised plans to be submitted to the Land Use Board Engineer within 90 days.

Mr. Blangiforti seconded the motion.  The motion carried by the following roll call vote:

Ayes:  Mrs. Baird, Ms. Desiderio, Mr. Mackie, Mrs. Czajkowski, Mr. Shapack, Mr. Blangiforti and Mr. Dillon

Nays:  Mrs. Devlin and Mr. Johnstone

ESCROW CLOSING
· Shallowbrook Estates - $115.13
Mrs. Devlin made a motion to close the above referenced escrow.  Mrs. Baird seconded the motion.  The motion carried by the following roll call vote:

Ayes:  Mrs. Baird, Ms. Desiderio, Mr. Mackie, Mrs. Devlin, Mrs. Czajkowski, Mr. Moriarty, Mr. Shapack, Mr. Blangiforti, Mr. Dillon and Mr. Johnstone
Nays:  None

LAND USE BOARD DISCUSSION ITEM
A brief discussion ensued regarding recusals for the Johnson application.  Mr. Bernstein opined that if any of the Board members have permission to do anything on the property (hunt, snow shoe, etc.) it puts one in a cheering position for the Johnsons and may color the opinion of the Board members.  Therefore, Mr. Dillon, Mr. Metzler, Mrs. Czajkowski and Mr. Van Doren need to recuse themselves from the proceedings.  

There was a brief discussion regarding application procedures and submission requirements with some members concerned that the Vilenchik issue could have been resolved by requiring architectural plans up front.   

ADJOURNMENT
There being no further business, the meeting adjourned at 9:08 p.m. by motion of Ms. Desiderio and seconded by Mrs. Devlin.  

Respectfully submitted,

Shana L. Goodchild

Land Use Administrator
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