LAND USE BOARD MINUTES

February 21, 2007
The Tewksbury Township Land Use Board met in a regularly scheduled meeting on the above date in the Municipal Meeting Hall, 60 Water Street, Mountainville, New Jersey.  The meeting was called to order at 7:30 p.m.

Present were: Mr. Johnstone, Mayor Van Doren, Ms. Baird, Mr. Mackie, Ms. Devlin, Mr. Blangiforti, Ms. Czajkowski, Mr. Bossert (Alt. #1), Mr. Moriarty (Alt. #2), Mr. Kerwin (Alt. #3) and Mr. Shapack (Alt. #4 – arrived at 8:59 p.m.).  
Also present were:  Mr. Bernstein, Land Use Board Attorney, Mr. Hintz, Township Planner, Ms. Reese, Land Use Board Engineer and Ms. Goodchild, Land Use Administrator.
Absent were:
Mr. Mennen and Ms. Desiderio. 

There were 8 people in the audience.

OPEN PUBLIC MEETING ACT STATEMENT

Mr. Johnstone opened the meeting by announcing that adequate notice of the meeting had been provided by posting a copy thereof on the Police/Administration Building bulletin board, faxing a copy to the Hunterdon Review and the Hunterdon County Democrat, and filing with the Municipal Clerk, all on February 15, 2007.

CLAIMS


Mr. Johnstone asked if there were any questions regarding the following claim to which the response was negative.  Therefore, he asked the Board for a motion to which Mr. Blangiforti made a motion to approve the claim and Ms. Devlin seconded the motion.  The motion carried by the following roll call vote:  
1. Bernstein & Hoffman – Attendance at February 7, 2007 Land Use Board meeting – invoice dated February 12, 2007 ($400.00).

Roll Call Vote:

Those in Favor:
Mayor Van Doren, Ms. Baird, Mr. Mackie, Ms. Devlin, Ms. Czajakowski, Mr. Blangiforti,  and Mr. Johnstone.
Those Opposed:
None

CORRESPONDENCE


Mr. Johnstone asked the Board if there were any questions or comments regarding the following correspondence to which the response was positive.  Ms. Goodchild stated that there was an additional item of correspondence which was a water usage analyses report for the Crossroads at Oldwick Homeowners Association dated December 4, 2006 prepared by Matt O’Neil.  She further stated the report was forwarded to the Board members via e-mail.  Mr. Van Doren referred to correspondence item #2 and asked what further action was being taken to which Ms. Goodchild responded that a letter was sent to Mr. Melick from the Zoning Officer addressing the outstanding issues related to the site plan approval.  She further stated that the issues will not prohibit the applicant from obtaining a temporary certificate of occupancy; however, the issues will be addressed prior to a final certificate of occupancy.  Mr. Johnstone asked the Board if there were any further questions or comments to which the response was negative.  Therefore, he asked the Board for a motion in which Ms. Baird made a motion to acknowledge receipt of the correspondence and Ms. Devlin seconded that motion.  All were in favor.  
1.
An e-mail dated February 15, 2007 from Dan Bernstein to Bonnie Beeh regarding alternate members being eligible to vote when hearing a “D” variance application.

2.
A memo from Clarke*Caton*Hintz dated February 13, 2007 regarding Oldwick Firehouse.

3.
A memo from ANJEC regarding a seminar on build-out analysis to be held on February 28, 2007 from 7:30-9:30PM at Roxbury Town Hall, Ledgewood, NJ.

4.
MLUC News – Winter 2007 – Volume 4, Number 1.

5.
A memo dated February 16, 2007 from Shana L. Goodchild to the Land Use Board Members regarding Legal and Planning Rates for 2007.

ORDINANCE REPORT


The ordinance report was tabled.
MINUTES

· February 7, 2007

Mr. Johnstone asked the Board if there were any questions or comments to which the response was positive.  Ms. Goodchild stated that she made an error with regard to Mr. Mackie’s term as it should have been stated that it was a two year term expiring 12/31/08.  Mr. Johnstone asked the Board if there were any further comments to which the response was negative.  Therefore, he asked the Board for a motion in which Ms. Devlin made a motion to approve the amended minutes of February 7, 2007 and Ms. Baird seconded the motion.  All were in favor.  
PUBLIC PARTICIPATION


Mr. Johnstone asked the public if there were any questions or comments regarding anything not on the agenda to which the response was negative.  Therefore, he closed the public portion of the session. 


Mayor Van Doren welcomed Ms. Czajakowski to the Land Use Board.  He further stated that she will be sitting as a Class II member and that the term was for one year.  He noted that she is a member of the Tewksbury Township Board of Health.  

PUBLIC HEARING

· Crossroads at Oldwick Homeowners Association – Request for a modification to the subdivision and site plan approvals granted to Toll Bros. to delete the prohibition against underground irrigation systems
Block 45, Lots 42 & 43


Mr. Johnstone announced the public hearing for Crossroads at Oldwick Homeowners Association, a request for a modification to the subdivision and site plan approvals granted to Toll Bros. to delete the prohibition against underground irrigation systems for Block 45, Lots 42 and 43.  Mr. John Dusinberre, attorney for the Crossroads at Oldwick Homeowners Association, stated that they are requesting a modification of a prior condition of approval.  He stated that the resolution of approval for the Toll Bros. application was adopted on August 29, 2001 and was a result of litigation involving both the Township and Toll Bros.  He further stated that the application was heard over five hearings with multiple professionals present.  He referred to finding of fact no. 46 of the resolution and stated that the condition is the only language related to water capacity.  He stated that the site contains 75 units in 20 different buildings.  He referred to Mr. Ray Ferrara’s conditions noted in the resolution and added that none of those conditions dealt with water capacity or water restrictions.  He read into the record restriction #4 of the approving resolution:

 “The Homeowners Association shall be responsible to maintain landscaping.  No underground sprinkler system shall be permitted.  The use of pesticides and herbicides shall be strictly limited.  Organic fertilizer shall be used to the maximum extent practical and feasible.”

Mr. Dusinberre stated that the condition imposes an obligation on the homeowners association to maintain the landscaping.  He stated that the application has been made on behalf of the 75 residents living in the Toll. Bros. community to remove the restriction prohibiting the use of underground sprinklers.  He explained that several homeowners have installed automatically controlled above ground sprinklers which inefficiently distributes the water to the lawns.  He stated that the residents obtained the proper permits from the Township.  He stated that another change of circumstance since the application was approved was the issuance of a New Jersey Department of Environmental Protection (NJDEP) permit which allocated the applicant 50,400 gallons per day.  He further stated that in the review process the NJDEP researches the aquifer, available capacity as well as the impact of developments upon those resources and then issues a permit.  He referred to Exhibit B, a copy of the first amendment of the declaration, of a submission to the Board dated June 20, 2006 and stated that Toll Bros. incorporated the condition to not allow underground restrictions into the language and excluded other language as noted in the approving resolution.  He further stated that if the Board approves the request they will then need to appear before the Township Committee as the Declaration of Covenants states.  He stated that he felt installing an underground system would provide for a broader scope of management which would better restrict over-watering.  He further stated that there are new technological advances which would better enhance community wide controls to be able to live within the umbrella of the allowed capacity.  


Mr. Dusinberre referred to reports from the Tewksbury Township Environmental Commission, the Upper Raritan Watershed Association and Maser Consulting and stated that they all request that the Board should hear testimony regarding the impact of releasing the restriction on the aquifer and on adjacent users and future developers.  He further stated that the NJDEP has already assessed the demand for the water and capacity which was decided in November of 2004 when the permit was issued by the NJDEP establishing the 50,400 gallons per day.  He explained that the applicant feels that the restriction of limiting and preventing underground irrigation systems was arbitrary and capricious at the time and no longer has a meaningful impact on the way the homeowners of the community are trying to live and manage their affairs.  He suggested that previous water issues should not be revisited as the request doesn’t involve new development, however, it relates to units which already exist and were approved.


Mr. Bernstein swore in Ms. Meryl Topchik, Vice President of the Crossroads at Oldwick Homeowners Association.  Ms. Topchik stated that she is a resident of the Crossroads at Oldwick development and a member of the Homeowners Association.  She further stated that the residents of the community were notified via letter that the hearing was scheduled for February 21, 2007.  She stated that an overwhelming majority of the community supports the application requesting a modification to the condition of approval.  She further stated that there wouldn’t be an issue obtaining the votes needed to amend the Declaration of Covenants.  She explained that the community has an association responsibility for lawns and plants which includes maintaining all landscaping.  She further explained that some residents use hoses on their lawns and others use above ground sprinklers.  She stated that there are issues with under and over-watering lawns which has resulted in an unfavorable appearance of the lawns as well as an issue for the landscaper and higher costs for the association to have a professional treat the landscaping for every home.  She explained many individuals approached the association regarding installing underground systems and after researching the request they realized that there was a restriction against it in the declaration.  She further explained that underground systems are more efficient because they can be installed and centrally maintained by the homeowners association.  She also added they wouldn’t be seen as they would be underground as opposed to above ground systems which are not aesthetically pleasing.  She stated that the above ground systems are problematic in terms of shrubbery maintenance by the association.  She stated that piping for above ground systems attract lightening and this would not be the case for underground sprinklers.  She further stated that the underground sprinkler system would be controllable by the homeowners association in conjunction with the water company.  She noted that underground sprinklers are sensitive to the weather and would not turn on if there was precipitation which is not the case with above ground sprinklers.  She stated that there would continue to be issues with water in terms of cost, over/under-watering, aesthetic appearance, maintenance by the homeowners association on the landscaping, etc. if they cannot install underground sprinkler systems.  She also noted that having one system serving all the homes would allow the water company to respond to one water issue as opposed to receiving calls from 75 residents regarding water issues. 


Mr. Johnstone asked the Board if there were any questions or comments to which the response was positive.  Mr. Kerwin referred to the units that currently have above ground systems and asked if they would remain to which Ms. Topchik responded in the positive.  He then asked about future issues with the above ground sprinklers being inoperable necessitated that they be replaced with the underground sprinkler system to which Ms. Topchik responded in the positive.  She added that the association didn’t feel it was fair to have the people with above ground systems remove them and convert to the underground system as there was a cost associated with them installing the above ground system.  Mr. Kerwin asked where the underground sprinklers would be placed to which Ms. Topchik responded that they would service the front and rear lawns as well as the island and the common areas.  Mr. Moriarty asked if any of the residents have experienced issues with water supply to which Ms. Topchik responded in the negative.  He then asked why the restriction was placed in the resolution to which Ms. Topchik responded that she was unaware of the reason for the restriction.  Mr. Moriarty expressed concern regarding the correspondence item from the homeowner which outlined their opposition to the restriction being lifted to which Ms. Topchik responded that the resident had an issue with the cost and she has spoken to her regarding the matter.  
Mr. Mackie asked if the residents were aware of the covenants and restrictions of the homeowners association prior to purchasing their property to which Ms. Topchik responded in the positive.  Mr. Mackie asked if the homeowners association would be willing to appear before the Land Use Board with a design for the underground sprinkler system which could be modified by the Board to which Mr. Dusinberre responded that if the Board is requiring the review of underground sprinkler systems as a general review whenever a similar community comes before the Board he would consent.  He further stated that he didn’t feel the Board needed to micromanage the issue however they could discuss suggestions with respect to the design.  Mr. Bernstein stated that he didn’t feel that the request by Mr. Mackie was unreasonable if the Board were considering lifting the condition.  Mr. Hintz stated that there were natural areas that were meant to be left natural.  Mr. Blangiforti expressed concern regarding the system being as sufficient as the testimony to which Ms. Topchik responded that the permit allows 50,400 gallons per day and if they exceed the limit the water company will shut off the water.  Ms. Devlin asked if all of the units were filled to which Ms. Topchick responded in the positive.  She then asked if the 50,400 gallons per day took into account all of the units being filled to which Ms. Topchik responded in the positive.  She asked if there would be testimony regarding increased water usage if the underground sprinkler system were installed to which Ms. Topchik responded that the numbers were provided in a report.  Mr. Johnstone responded that the Board received a report via e-mail which the professionals have not reviewed and therefore the applicant will not be testifying to that report.  Ms. Devlin asked where the water was being supplied from to which Mr. Dusinberre responded that there is a well which is managed and owned by the water company that fills into a water tank which supplies the water to the Toll. Bros. community.  Mr. Bossert asked if the association had the authority to have the above ground systems removed to which Ms. Topchik responded in the positive.  He then asked if the homeowners with above ground systems in place would pay their portion of the cost for underground systems to which Ms. Topchik responded in the negative.  Mr. Bossert noted that most shrubs do not need to be watered once they are established.  

Mr. Bernstein stated that he drafted the resolution and at the time of the application they were concerned with water capacity as well as water usage.  He further stated that since the application the Township has adopted a new Master Plan and changed Township Zoning and a large basis of that decision was focused heavily on water.  Mr. Hintz recommended that there be a plan depicting the areas to be treated with water prior to the approval.  Mr. Dusinberre stated that there was no issue with providing a plan; however, they have not pursued plans as they didn’t want to incur the costs if the approval to have the restriction removed couldn’t be obtained.  Ms. Reese stated that she would like to see the proposed treatment area on a plan to which Mr. Hintz agreed.  Mr. Hintz stated that the homeowners association could use the existing landscape plan for the property and designate the areas that would be serviced by the underground sprinkler system.  Mr. Van Doren stated that at the time of approval the Board concentrated on the center island, detention basin and cul-de-sac bulb with respect to landscaping and asked Mr. Hintz how much detail was provided regarding shrubs along the houses to which he responded that Toll Bros. had certain landscaping to choose from with respect to shrubs along the houses.
Mr. Johnstone asked the Board if there were any further questions to which the response was negative.  Therefore, he opened up questions to the public.  There being no questions, he closed the public portion of the session.

Mr. Bernstein swore in Mr. Adam Stern, 5 Stout Court in Flemington, New Jersey.  Mr. Dusinberre asked Mr. Stern to provide his credentials to the Board to which Mr. Stern responded that he was employed for the last 13 years by Applied Water Management and is a Senior Managing Engineer.  He further stated that he was part of the design team for the original system and is involved in the management of the current system.  Mr. Stern explained that the water system for the development consists of three wells which pump directly to the water treatment control building which is located to the right of the water storage tank.  He further explained that the water is then routed to the storage tank where the water is pressurized and then distributed to service the units.  He referred to records from January of 2005 regarding water usage and stated that the average water usage is 18,000 gallons per day.  He stated that in winter months the average is 15,000 gallons per day and in the spring/summer months the average is 22,400 gallons per day.  He referred to the NJDEP permit and stated the 50,400 gallon per day maximum was derived from multiple testing and reports which were reviewed by the NJDEP as a basis for their approving the permit.  He stated that it’s his conclusion that there’s extra capacity which is safe to use and that they would like to see a controlled system installed as opposed to 75 above ground systems uncontrolled with respect to water in the summer months which could lead to a waste of water.  He stated that installing an irrigation system would allow for them to automatically control the valves and meters and monitor the water usage.  He also stated that he is unsure as to how much the 18,000 gallon per day figure would be deviated from once an irrigation system was installed. 

Mr. Johnstone asked the Board if there were any questions or comments to which the response was positive.  Ms. Reese referred to Mr. Stern’s testimony regarding gallons per day average and that being derived from records dated January of 2005 and asked if the development was at full occupancy in January of 2005 to which Mr. Stern responded that he was uncertain and added that when reviewing the numbers there wasn’t a significant increase in records from 2005 and 2006.  She then referred to the summer/winter months and asked if 7,000 gallons per day in the summer was being used for car washing, sprinklers, etc. to which Mr. Stern responded in the positive.  Ms. Reese expressed concern regarding the proposed irrigation system exceeding their current average water usage to which Ms. Topchik responded that they were unable to say as to whether they would exceed the current average usage or not.  Mr. Bernstein stated that the condition was imposed due to the Board’s concern with water usage and asked if the applicant could provide an anticipated usage number for the proposed system and provide those calculations to Ms. Reese to which Mr. Stern responded that estimates could be made and provided by the applicant.  Mr. Bossert stated he would like to have the estimate provided as well.  Mayor Van Doren stated that if the Board had the areas in terms of square footage of the places to be treated by the proposed underground sprinkler system they may be able to better determine the amount of water usage to which Mr. Stern responded those figures provide a closer range.  Mr. Johnstone stated that he would like information regarding the exact areas that are proposed to be watered as well as a report from a specialist regarding hours, watering the areas under driest conditions and the amount of water needed during that period of time.  He further stated that once those numbers are derived Mr. Stern could then prepare a report regarding the actual water usage increase/decrease.  He stated that providing the information would allow the Board to make a more informed decision with respect to the request.  Mayor Van Doren asked if the applicant was aware of droughts from 2001 to present that affected the village of Oldwick to which Mr. Stern responded in the negative.  Mayor Van Doren stated that the Township has an ordinance which applies restrictions during times of drought which the development would need to follow.  Ms. Devlin referred to the NJDEP permit and asked how the NJDEP derived the 50,400 gallon per day figure to which Mr. Stern responded that multiple studies were submitted. He further added that there were 8-10 test wells drilled which were tested and results were sent to the NJDEP.  Further discussion ensued regarding the testing submitted to the NJDEP with regard to the permit request.  Mr. Moriarty asked if there were traditional market incentives for conservation to which Mr. Stern responded in the negative and added that it was a fixed rate per 1,000 gallons.  Mayor Van Doren asked if they receive notification when there are adjoining properties that request increases in water usage for permits they already have to which Mr. Stern responded in the positive if there is an allocation permit.  Mayor Van Doren asked if they noticed increased capacity within the last 60 days due to the farm located to the North to which Mr. Stern responded in the negative.  
Mr. Johnstone asked the Board if there were any further questions to which the response was negative.  Therefore, he opened up questions to the public.  There being no response, he closed the public portion of the session.

Mr. Johnstone asked the public if there were any comments regarding the application to which the response was positive.

Mr. John Somer, 803 Farley Road, stated that he is a resident of the Crossroads at Oldwick Community and has lived in the development for three years.  He stated that they do not abuse the water; however, they do use water for the landscaping on their property during the dry season.  He further stated that there have been times when in error he has left the sprinkler on all night.  He stated that he supported the underground irrigation system and that he felt it would conserve water as it would be regulated.   

Mr. Peter Coughlan, 40 Felmley Road, stated that he has lived in the Township for 35 years.  He expressed concern regarding water conservation and added that if they wished to pursue the request the applicant should provide the Board with a plan showing what areas would be watered and amounts they proposed to use.  He further stated that using the maximum allowable water as permitted by the NJDEP would have an adverse affect on the community.  

Mr. Gerhard Fuchs, 148 Oldwick Road, stated that the basis for the zoning in Tewksbury Township is hinged upon the availability of water.  He requested that the Board consider how much water a high density development can use.  


Mr. Johnstone asked the public if there were any further comments to which the response was negative.  Therefore, he closed the public portion of the session.  


Mr. Johnstone stated that he would like for the applicant to provide a plan depicting the areas to be treated with water as well as the installation of the system and water usage calculations.  He further added that he would like numbers provided for additional water usage provided in a range of minimum/maximum.  He also stated that he would like to see what the applicant contemplates using for the 75 units.  He added that any additional documentation needs to be provided to the Board and its professionals 10 days prior to the next scheduled public hearing.  Mr. Dusinberre suggested that they also provide the Board with calculations for 75 above ground sprinklers to which Mr. Johnstone responded that he thought it unlikely that all of the residents would install above ground sprinklers on the property.  Mr. Bernstein stated that it was his intention that the language in the resolution be interpreted that no irrigation system be installed underground which would include piping for above ground systems and that Mr. Benson didn’t interpret the language that way to which Ms. Goodchild responded that permits for the above ground systems were obtained by the Building Department and not Mr. Benson.  Mayor Van Doren asked if the Board was allowed to consider impacts off site in terms of adjacent properties and potential water issues/additional allocation requests to which Mr. Bernstein responded in the positive and added that he would review what kind of increase they were looking for and whether it was a major or minor increase.  Mr. Mackie stated that he would like to see additional design information in terms of metering, leak detection and how they would maintain the estimated volume to which Mr. Dusinberre responded that he didn’t foresee an issue with demonstrating to the Board technologies that are available to help enhance the unity of control that the association would be able to accomplish.

Mr. Johnstone asked the applicant when they felt they could provide the information the Board has requested and have an additional public hearing to which Mr. Dusinberre responded that he felt they could provide the information prior to the next scheduled hearing.  Mr. Dusinberre then requested to come before the Board on the March 21st agenda to which Ms. Goodchild responded in the positive and added that they would need to have any additional reports submitted by March 9th.  Mr. Dusinberre stated that if there was an issue with the applicant being unable to provide the reports they would send a letter in writing requesting to be carried to another meeting.  Mr. Bernstein suggested that members of the public visit the Township website and review the March 21st agenda date in order to be sure that the Crossroads at Oldwick matter is scheduled on that agenda.     

ADJOURNMENT



There being no further business, the meeting was adjourned at 10:15 p.m. by motion of Ms. Baird and Ms. Devlin seconded the motion.  All were in favor.
Respectfully Submitted,

Bonnie L. Beeh

Land Use Clerk
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