Ordinance #02-2010

Introduced 01-12-10
Adopted 03-09-10

 SEQ CHAPTER \h \r 1 ORDINANCE NO. 02-2010
AN ORDINANCE AMENDING TITLE 6 “ANIMALS” CHAPTER 6.04 “DOGS” OF THE CODE OF THE TOWNSHIP OF TEWKSBURY TO ADDRESS CONCERNS REGARDING VICIOUS AND/OR POTENTIALLY DANGEROUS DOGS IN THE TOWNSHIP OF TEWKSBURY

WHEREAS, the Township Committee of the Township of Tewksbury has determined that vicious and/or potentially dangerous dogs constitute a serious and widespread threat to the safety, welfare and wellbeing of Township residents and visitors due to the increased risk of unprovoked attacks and the associated injury to persons and other animals.


WHEREAS, the Township Committee of the Township of Tewksbury has determined that existing Township ordinances concerning vicious dogs do not fully address these concerns.

NOW, THEREFORE, BE IT ORDAINED by the Township Committee of the Township of Tewksbury, County of Hunterdon, State of New Jersey, that the Code of the Township of Tewksbury is hereby amended to amend §6.04.020 to include additional definitions and amend others; to delete the prior §6.04.230 entitled “Vicious Dogs”; and to replace that section with new §6.04.230 below entitled “Vicious Dogs” to be included in its place:

All current definitions that are not amended below are to remain in their current form.

Section 1.

Chapter 6.04 is hereby amended to include the following definitions:  

§ 6.04.020  Definitions
B.  "Animal control officer" means a certified municipal animal control officer or, in the absence of such an officer, the chief law enforcement officer of the municipality or his designee.

"Department" means the Department of Health or such other regional or county health organization performing public health functions for the Township of Tewksbury as designated by the Township Code.

"Dog" means any dog, bitch, spayed bitch, or dog hybrid.

"Domestic animal" means any cat, dog, or livestock other than poultry.

"Potentially dangerous dog" means any dog or dog hybrid declared potentially dangerous by a municipal court pursuant to §6.04.230(F) of the Township Code.  
"Vicious dog" means any dog or dog hybrid declared vicious by a municipal court pursuant to §6.04.230(E) of the Township Code.  

Section 2.

§ 6.04.230  
Vicious dogs.


A.  
Liability of owner regardless of viciousness of dog
1.
The owner of any dog which shall bite a person while such person is on or in a public place, or lawfully on or in a private place, including the property of the owner of the dog, shall be liable for such damages as may be suffered by the person bitten, regardless of the former viciousness of such dog or the owner's knowledge of such viciousness.

2.
For the purpose of this section, a person is lawfully upon the private property of such owner when he is on the property in the performance of any duty imposed upon him by the laws of this state or the laws or postal regulations of the United States, or when he is on such property upon the invitation, express or implied, of the owner thereof.

B.  
Seizure and impoundment of dog by animal control officer; grounds
1.
An animal control officer shall seize and impound a dog when the officer has reasonable cause to believe that the dog:


a.  
attacked a person and caused death or serious bodily injury as defined in N.J.S.A. 2C:11-1(b) to that person;

b.  
caused bodily injury as defined in N.J.S.A. 2C:11-1(a) to a person during an unprovoked attack and poses a serious threat of harm to persons or domestic animals;

c.  
engaged in dog fighting activities as described in N.J.S.A. 4:22-24 and 4:22-26; or

d.  
has been trained, tormented, badgered, baited or encouraged to engage in 
unprovoked attacks upon persons or domestic animals.

2.
The dog shall be impounded until the final disposition as to whether the dog is vicious or potentially dangerous. Subject to the approval of the municipal health officer or person serving in said capacity, the dog may be impounded in a facility or other structure agreeable to the owner.




C.
Notice of seizure and impoundment; determination of identity of owner; notice of hearing; return of statement by owner; destruction of dog

1.
The animal control officer shall immediately notify the municipal court and the municipal health officer (or person serving in said capacity) that he has seized and impounded a dog pursuant to §6.04.230(B) of the Township Code or that he has reasonable cause to believe that a dog has killed another domestic animal and that a hearing is required. The animal control officer shall through a reasonable effort attempt to determine the identity of the owner of any dog seized and impounded pursuant to                     §6.04.230(B). If its owner cannot be identified within seven days, that dog may be humanely destroyed.

2.
The animal control officer shall, within three working days of the determination 
of the identity of the owner of a dog seized and impounded pursuant to               §6.04.230(B) of the Township Code, notify by certified mail, return receipt requested, the owner concerning the seizure and impoundment, and that, if the owner wishes, a hearing will be held to determine whether the impounded dog is vicious or potentially dangerous. This notice shall also require that the owner return within seven days, by certified mail or hand delivery, a signed statement indicating whether he wishes the hearing to be conducted or, if not, to relinquish ownership of the dog, in which case the dog may be humanely destroyed. If the owner cannot be 
notified by certified mail, return receipt requested, or refuses to sign for the certified letter, or does not reply to the certified letter with a signed statement within seven days of receipt, the dog may be humanely destroyed.

D.
Agreement between municipality and dog owner; settlement and disposition; liability of municipality; legal expenses-Notwithstanding any provision of this ordinance to the contrary, the municipality and the owner of the dog may settle and dispose of the matter at any time in such manner and according to such terms and conditions as may be mutually agreed upon. Notwithstanding any provision of this ordinance to the contrary, neither the municipality nor any of its employees shall have any liability by virtue of having entered into any settlement agreement pursuant to this section, or for any action or inaction related to the entry into such agreement, for any injuries or damages caused thereafter by the dog. The municipality may, as a condition of the settlement agreement, also require that the owner of the dog hold the municipality harmless for any legal expenses or fees the municipality may incur in defending against any cause of action brought against the municipality notwithstanding the prohibition against such causes of action set forth in this section.

E.
Finding to declare dog vicious; grounds

1.
The municipal court shall declare the dog vicious if it finds by clear and 
convincing evidence that the dog:


a.
killed  a  person  or  caused  serious  bodily  injury  as  defined  in  N.J.S.A.


2C:11-
1(b) to a person; or

b.
has engaged in dog fighting activities as described in N.J.S.A. 4:22-24 and 4 :22-26.

2.
A dog shall not be declared vicious for inflicting death or serious bodily injury as defined in N.J.S.A. 2C:11-1(b) upon a person if the dog was provoked. The municipality shall bear the burden of proof to demonstrate that the dog was not provoked.

3.
If the municipal court declares a dog to be vicious, and no appeal is made of this 
ruling pursuant to §6.04.230(H) of the Township Code, the dog shall be destroyed in a humane and expeditious manner, except that no dog may be destroyed during the pendency of an appeal.


F.
Finding to declare dog potentially dangerous


1
The municipal court shall declare a dog to be potentially dangerous if it finds by clear and convincing evidence that the dog:


a.
caused bodily injury as defined in N.J.S.A. 2C:11-1(a)  to a person  during an unprovoked attack,  and poses a serious  threat of  bodily injury  or  death to a person, or


b.
severely injured or killed another domestic animal, and


i..
poses a threat of serious bodily injury or death to a person; or

ii. poses a threat of death to another domestic animal, or

c. has been  trained,  tormented,  badgered,  baited or encouraged to engage in unprovoked attacks upon persons or domestic animals.

2.
A dog shall not be declared potentially dangerous for:

a.
causing bodily injury as defined in  N.J.S.A. 2C:11-1(a)  to  a  person  if  the dog was provoked, or

b.
severely  injuring  or  killing  a domestic animal  if the domestic animal was the aggressor.


3.
For the purposes of paragraph (1) of this subsection, the municipality shall bear the burden of proof to demonstrate that the dog was not provoked.

G.  
Order and schedule for compliance for potentially dangerous dog; conditions-If the municipal court declares the dog to be potentially dangerous, it shall issue an order and a schedule for compliance which, in part:


1.
shall require the owner to comply with the following conditions:

a.
to apply, at his own expense, to the municipal clerk or other official designated to license dogs pursuant to N.J.S.A. 4:19-15.2, for a special municipal potentially dangerous dog license, municipal registration number, and red identification tag issued pursuant to N.J.S.A. 4:19-1 et seq.  The owner shall, at his own expense, have the registration number tattooed upon the dog in a prominent location. A potentially dangerous dog shall be impounded until the owner obtains a municipal potentially dangerous dog license, municipal registration number, and red identification tag;

b.
to display, in a conspicuous manner, a sign on his premises warning that a potentially dangerous dog is on the premises. The sign shall be visible and legible from 50 feet of the enclosure required pursuant to paragraph “(c)” of this subsection;

c.
to immediately erect and maintain an enclosure for the potentially dangerous dog on the property where the potentially dangerous dog will be kept and maintained, which has sound sides, top and bottom to prevent the potentially dangerous dog from escaping by climbing, jumping or digging and within a fence of at least six feet in height separated by at least three feet from the confined area. The owner of a potentially dangerous dog shall securely lock the enclosure to prevent the entry of the general public and to preclude any release or escape of a potentially dangerous dog by an unknowing child or other person. All potentially dangerous dogs shall be confined in the enclosure or, if taken out of the enclosure, securely muzzled and restrained with a tether approved by the animal control officer and having a minimum tensile strength sufficiently in excess of that required to restrict the potentially dangerous dog's movements to a radius of no more than three feet from the owner and under the direct supervision of the owner;

2.
may require the owner to maintain liability insurance in an amount determined by 
the municipal court to cover any damage or injury caused by the potentially dangerous dog. The liability insurance, which may be separate from any other homeowner policy, shall contain a provision requiring the Township of Tewksbury to be named as an additional insured for the sole purpose of being notified by the insurance company of any cancellation, termination or expiration of the liability insurance policy.

H.
Procedures for appeal-The owner of the dog, or the animal control officer in the municipality in which the dog was impounded, may appeal any final decision, order, or judgment, including any conditions attached thereto, of a municipal court pursuant to this Article by filing an appeal with the Superior Court, Law Division, in accordance with the Rules Governing The Courts of the State of New Jersey pertaining to appeals from courts of limited jurisdiction. The Superior Court shall hear the appeal by conducting a hearing de novo in the manner established by those rules for appeals from courts of limited jurisdiction.

I.
Liability of owner for costs of impoundment and destruction

1.
If a dog is declared vicious or potentially dangerous, and all appeals pertaining thereto have been exhausted, the owner of the dog shall be liable to the municipality for the costs and expenses of impounding and destroying the dog.  These costs and expenses shall be as follows:  

a.
Boarding:  



$50 per day


b.
Euthanasia and Disposal:

$200

c.
Medical Care and Other Costs:
Actual costs incurred

2.
The owner shall incur the expense of impounding the dog in a facility other than the municipal pound, regardless of whether the dog is ultimately found to be vicious or potentially dangerous.

3.
If the dog has bitten a person within 10 days previous to the time of euthanasia, its head shall be transported to the New Jersey State Department of Health laboratory for rabies testing.


J.
Right to convene hearing for subsequent actions of dog-If the municipal court finds that the dog is not vicious or potentially dangerous, the municipal court shall retain the right to convene a hearing to determine whether the dog is vicious or potentially dangerous for any subsequent actions of the dog.

K.  
Duties of owner of potentially dangerous dog-The owner of a potentially dangerous dog shall:


1.
comply with the provisions of this Article in accordance with a schedule established by the municipal court, but in no case more than 60 days subsequent to the date of determination;

2.
notify the licensing authority, local police department, and the animal control officer if a potentially dangerous dog is at large or has attacked a human being or killed a domestic animal;

3.
notify the licensing authority, local police department and the animal control officer within 24 hours of the death, sale or donation of a potentially dangerous dog;

4.
prior to selling or donating the dog, inform the prospective owner that the dog has been declared potentially dangerous;

5. upon the sale or donation of the dog to a person residing in a different municipality, notify the department and the licensing authority, police department 
or force, and animal control officer of that municipality of the transfer of ownership and the name, address and telephone of the new owner; and

6
in addition to any license fee required pursuant to N.J.S.A. 4:19-15.3, pay a potentially dangerous dog license fee to the municipality as provided by §6.04.230(N). 
L.
Violations by owner; penalties; enforcement; seizure and impoundment of dog; destruction by order of court-The owner of a potentially dangerous dog who is found by clear and convincing evidence to have violated this act, or any rule or regulation adopted pursuant thereto, or to have failed to comply with a court's order shall be subject to a fine of not more than $1,000 per day of the violation, and each day's continuance of the violation shall constitute a separate and distinct violation. The municipal court shall have jurisdiction to enforce this section. An animal control officer is authorized to seize and impound any potentially dangerous dog whose owner fails to comply with the provisions of this Article or any rule or regulation adopted pursuant to N.J.S.A. 4:19-33, or a court's order. The municipal court may order that the dog so seized and impounded be destroyed in an expeditious and humane manner.


M.
Potentially dangerous dog registration number, red identification tag and license; issuance; telephone number to report violations; publicity-The Township of Tewksbury shall:


1.
issue a potentially dangerous dog registration number and red identification tag along with a municipal potentially dangerous dog license upon a demonstration of sufficient evidence by the owner to the animal control officer that he has complied with the court's orders. The last three digits of each potentially dangerous dog registration number issued by a municipality will be the three number code assigned to that municipality by the state.  The animal control officer shall verify, in writing, compliance to the municipal clerk or other official designated to license dogs in the municipality;

2.
publicize a telephone number for reporting violations of this Article. This telephone number shall be forwarded to the department and any changes in this number shall be reported immediately to the department.

N.  
Fees for license-The annual fee to obtain a potentially dangerous dog license and each renewal thereof shall be $700.00.

O.
Inspection to determine continuing compliance-The animal control officer shall inspect the enclosure and the owner's property at least monthly to determine continuing compliance with paragraphs (1)(b) and (1)(c) of Section A of §6.04.230(G) of the Township Code.


P.
Acts deemed exercise of government function; application of Tort Claims Act-Any action undertaken pursuant to the provisions of this Article shall be deemed to be an exercise of a government function and shall be subject to the provisions of the "New Jersey Tort Claims Act," N.J.S.A 59:1-1 et seq.

Q.  
Deposit and use of fines and fees-All fines and fees collected or received by the municipality pursuant to §6.04.230(L) and §6.04.230(N) of the Township Code shall be deposited in a special account and used by the municipality to administer and enforce the provisions of this Ordinance.

R.  
Inapplicability of Ordinance to dogs used for law enforcement activities-The provisions of this Ordinance shall not apply to dogs used for law enforcement activities.

Section 3:

All other sections shall remain unchanged. 
Section 4:

Severability.  The various parts, sections and clauses of this Ordinance are hereby declared to be severable.  If any part, sentence, paragraph, section or clause is adjudged unconstitutional or invalid by a court of competent jurisdiction, the remainder of this Ordinance shall not be affected thereby.
Section 5.  Repealer.  

Any ordinances or parts thereof in conflict with the provisions of this Ordinance are hereby repealed as to their inconsistencies only.

Section 6.  Effective Date.  

This Ordinance shall take effect upon final passage and publication.  
ATTEST:




Township of Tewksbury Committee




________________________

         ____________________________

Roberta Brassard            


         Robert M. Hoffman, Jr.

Clerk





         Mayor    
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