LAND USE BOARD MINUTES
November 4, 2009

The Tewksbury Township Land Use Board met in a regularly scheduled meeting on the above date in the Municipal Meeting Hall, 60 Water Street, Mountainville, New Jersey.  The meeting was called to order at 7:30 p.m.

Present: Chairman Blake Johnstone, Mayor Louis DiMare, Mary Elizabeth Baird arrived at 7:40 p.m., Bruce Mackie, Pino Blangiforti, Shirley Czajkowski, Elizabeth Devlin, Michael Moriarty, (Alt. #1), Ed Kerwin (Alt. #2) arrived at 7:41 p.m. and Arnold Shapack (Alt. #3).  
Also present: Randy Benson, Zoning Officer.

Absent: Committeeman Robert Hoffman, Dana Desiderio and Eric Metzler (Alt. #4).  

There were two (2) people in the audience.

OPEN PUBLIC MEETING ACT STATEMENT

Mr. Johnstone opened the meeting by announcing that adequate notice of the meeting had been provided by posting a copy thereof on the Police/Administration Building bulletin board, faxing a copy to the Hunterdon Review and the Hunterdon County Democrat, and filing with the Municipal Clerk, all on January 13, 2009.

PLEDGE OF ALLEGIANCE

Those present stood and pledged allegiance to the American flag.
CLAIMS

Mr. Johnstone asked the Board if there were any questions or comments regarding the following claims to which the response was negative.  Mr. Blangiforti made a motion to approve the claims listed below and Mrs. Devlin seconded the motion.  The motion carried by the following roll call vote:

1. Bernstein & Hoffman – Attendance at 10/21/09 LUB Meeting – invoice dated October 21, 2009 $400.00

2. Bernstein & Hoffman – Land Use Board Escrow – Kamine (B34, L19.09/19.10) – invoice dated October 21, 2009 ($450.00)

3. Maser Constulting – Land Use Board Professional Services – invoice #134669 ($195.00)

4. Maser Consulting – Land Use Board Escrow (informal) – AM Best (B46, L5, 6 & 2.01) – invoice #131364 ($585.00)

5. Banisch Associates, Inc. – Land Use Board Escrow (informal) – AM Best (B46, L5, 6 & 2.01) – invoice #PO9-15674 ($497.00)

6. Banisch Associates, Inc. – Land Use Board Escrow – Vilenchik (B12, L32/33) – invoice #PO9-15723 ($41.10)

Roll Call Vote:

Ayes:
Mr. Johnstone, Mayor DiMare, Mr. Mackie, Mrs. Devlin, Mrs. Czajkowski, Mr. Blangiforti, Mr. Moriarty and Mr. Shapack. 

None:
None

CORRESPONDENCE

Mr. Johnstone asked the Board if there were any questions or comments regarding the following list of correspondence to which the response was negative.  A motion was made by Mrs. Devlin and seconded by Mr. Blangiforti acknowledging receipt of the following items of correspondence.  All were in favor.  

1. Notice of a Highlands Applicability Determination dated Oct. 15, 2009 from Harry Orgler, Block 11, Lot 35.

2. A report from Maser Consulting dated October 29, 2009 regarding Thomas Fence Variance, Block 36, Lot 6.

3. Memorandum dated October 29, 2009 from Frank Banisch regarding Senate Bill 1303.

4. A letter dated October 29, 2009 from Carol Leighton, Chairman of the Scenic Roads Commission regarding the Thomas fence variance, Appl. No. 09-07, Block 36, Lot 6.

Minutes

· September 23, 2009

Mr. Blangiforti made a motion to adopt the September 23, 2009 minutes.  Mrs. Devlin seconded the motion.  All were in favor.  
Ordinance Report

Mr. Mackie reported on an ordinance from Washington Township regarding amendments to their Neighborhood Business Zone and to their Golf Course Residential Zone.  Mr. Mackie had no recommendations.

Mr. Mackie reported on several ordinances from Lebanon Township dealing with amendments to include provisions for a minor site plan and application checklists for minor and major subdivision and final site plan approval and a checklist for minor site plan.  Mr. Mackie asked that they be compared to Tewksbury’s checklists and provisions.  
Public Participation

Mr. Johnstone asked the public if there were any questions or comments regarding anything not on the agenda to which the response was negative.   Therefore, he closed the public portion of the session.

Public Hearing 

· Thomas
Application No. 09-07

Block 36, Lot 6

Mr. Anthony Thomas was present and sworn in by Mr. Bernstein.  Mr. Thomas announced his address as 29 Meadow Lane and noted he is the owner of Block 36, Lot 6.  

Mr. Thomas explained that his application is for a variance request from the fencing ordinance.  His lot is a corner lot located at the intersection of Bissell Road and Meadow Lane with the house facing Meadow Lane.  The variance would permit a decorative metal fence fronting Meadow Lane and Bissell for the purposes of safety for his two (2) nine year olds.  Mr. Thomas reported at least two (2) incidents where neighbor dogs and other animals entered the property so the fence would be to keep the children in and unwanted animals out.  He went out to explain that the fence is an open style fence that would integrate into the environment.  When asked what color the fence is, Mr. Thomas reported that the fence would be bronze color and would be placed behind the existing tree line.  When asked the height of the fence, Mr. Thomas reported six (6) feet.  Mr. Benson pointed out that the maximum height of a fence in the front yard is four (4) feet.  
Mr. Johnstone noted that a letter was received from the Scenic Roads Commission indicating that they did not find it to be inconsistent with the Scenic Roads Ordinance.  

Mrs. Devlin asked about the existing tree line.  Mr. Anthony explained that along the Meadow Lane frontage the fence will be placed 40 feet back and the frontage is heavily wooded with hardwood and evergreen.  Along with Bissell Road frontage it is heavily wooded with hardwood and some evergreens have recently been planted.  Mr. Anthony noted that no trees will be removed and additional bushes will be planted to provide more buffering.  

Mrs. Czajkowski asked what material the fence is made of to which Mr. Thomas explained aluminum but the finish has a lifetime warranty.  

Mayor DiMare asked why a six (6) foot fence is necessary.  Mr. Thomas explained that it is the standard size for the type of fence proposed and also for the safety of the children by containing their play area.  

Mr. Mackie asked about disturbance to the trees to which Mr. Thomas explained that the fence will be threaded through the tree line to avoid removal of any trees.  

Mr. Kerwin noted that a six (6) foot deer fence could have been installed around the entire perimeter of the property to which Mr. Thomas agreed but he felt that it would not have been as attractive.  

Mr. Moriarty asked Mr. Benson if he knew the intent of the ordinance to which Mr. Benson explained that the idea was so that the appearance of a wall effect is not created.  Mr. Moriarty asked about the control over not allowing this fence to be replaced with another type of fence.  Mr. Bernstein noted that he will add to the resolution that the fence is an open fence and it must be replaced with the same type of fence and in the same location (because of it being well buffered by the existing tree line).  

There being no further questions from the Board, Mr. Johnstone opened the meeting up to the public for questions.

Yvonne Melfi, 22 Bissell Road, was sworn in by Mr. Bernstein.  Ms. Melfi noted that she lives on the opposite corner and she was concerned about the location and type of fence.  She noted that based on the presentation by Mr. Anthony she does not find the fencing proposed offensive.  

There being no further questions, Mr. Johnstone closed the meeting to the public.

Mr. Blangiforti made a motion to grant the variance subject to the conditions that the fence is an open style fence and will be located behind the existing tree line.  Mrs. Czajkowski seconded the motion.  The motion carried by the following roll call vote:  
Ayes:  Mr. Mackie, Mrs. Devlin, Mrs. Czajkowski, Mr. Blangiforti, Mr. Moriarty, Mr. Shapack and Mr. Johnstone

Nays:  Mayor DiMare
Land Use Board Discussion

· Report from Frank Banisch re: Senate Bill 1303
Mr. Mackie noted that these types of facilities should have a set of standards in our ordinance.  Mrs. Devlin agreed. Mr. Mackie suggested that the Land Use Board place this matter on its “to do list” to review draft ordinances.  Mr. Johnstone asked Mr. Blangiforti to look into ordinances from other towns and let Ms. Goodchild know so that she can place it on an upcoming agenda as a discussion item.  Mr. DiMare noted that a company wishing to erect a wind turbine on the Township property provided the township with a draft ordinance and suggested that Mr. Blangiforti get a copy.  Mr. Benson noted that one of the big issues with the wind turbines is the issue of height and he encouraged the Board to pay particular attention to that aspect of the ordinance.  Mr. Shapack noted that another issue with wind turbines is the noise they emit.  
· Case Law Discussion - Homes of Hope Inc. v Easthampton Township Land Use Planning Board
Mr. Johnstone noted that he asked Mr. Bernstein to speak about this case as he has questions and concerns about how protected the township is, even with the Highlands protection in place.  
Mr. Kerwin reported on a meeting he attended where it was mentioned that Christie won the election because he may put an end to COAH.  

Mr. Bernstein noted that Mt. Laurel II and the cases before it called for towns to provide for zoning which allowed low income housing and COAH was a response by the towns and the builders which watered down Mt. Laurel.  

Mr. Bernstein provided everyone with a packet of information and explained to the Board inherently beneficial uses and what falls within that definition.     He explained that in the case of Homes for Hope there was a proposal for eight (8) dwelling units in a single family residential district.  The towns position was that they had satisfied COAH and the towns obligation and a builder cannot seek more low income housing.  The court felt that that was not an appropriate response, low income housing is always an inherently beneficial.  The Board was not reversed; the court remanded it back to the Planning Board and told the Board to consider it as an inherently beneficial use.  Mr. Bernstein opined that, while they can occur, will be relatively rare because it is easier to go to COAH and claim that a town is not satisfying their obligation.  In conclusion, Mr. Bernstein opined that Tewksbury is not a vulnerable town because land cost is more expensive and with a lack of public water and sewer it will be difficult to build.  
Mr. Johnstone expressed concern about the area south of 78.  

Mayor DiMare noted that Supreme Court has indicated a preference for the goals of the Highlands Act.  Mayor DiMare asked if the Courts weighed the inherently beneficial aspect of this case against the Highlands would we be in a better position to have the court take into the consideration that vs. the Highlands or would we be better if they weighed the inherently beneficial use against our regular zoning.  Mr. Bernstein opined the town would be in a marginally stronger if it were in the Preservation Area.  
· Draft Highlands Master Plan Element – Sub-committee Report
Mrs. Baird reported that Mr. Banish is in the process of making the corrections and recommendation to the document that came out of the sub-committee meeting.  Basically, the recommendation of the sub-committee would be to continue down the path of opting in to get the information needed and avail the town to any and all grant money.  Mr. Johnstone asked the sub-committee to be ready to discuss the changes and recommendations at the next meeting of the Land Use Board.  Mr. Johnstone noted that his main concern is what opting in will do to the large landowners and he hopes that Mr. Banisch will address that issue at the next meeting.  
Adjournment

There being no further business, the meeting adjourned at 8:38 p.m. by motion of Mr. Moriarty and seconded by Mr. Blangiforti.  

Respectfully submitted,

Shana L. Goodchild

Land Use Administrator
