LAND USE BOARD MINUTES

August 15, 2007
The Tewksbury Township Land Use Board met in a regularly scheduled meeting on the above date in the Municipal Meeting Hall, 60 Water Street, Mountainville, New Jersey.  The meeting was called to order at 7:30 p.m.

Present were: Mr. Johnstone, Chairman, Ms. Desiderio, Vice-Chairwoman, Mayor Van Doren (arrived at 7:47 p.m.), Ms. Baird, Mr. Mackie, Ms. Devlin, Mr. Moriarty (Alt. #2) Mr. Kerwin (Alt. #3 – arrived at 7:50 p.m.) and Mr. Shapack (Alt. #4).
Also present were:  Mr. Bernstein, Land Use Board Attorney, Ms. Reese, Land Use Board Engineer, Mr. Hintz, Township Planner, Mr. Benson, Zoning Officer and Ms. Goodchild, Land Use Administrator.
Absent were:
Ms. Czajakowski, Mr. Bossert, Mr. Mennen and Mr. Blangiforti.
There were 40 people in the audience.

OPEN PUBLIC MEETING ACT STATEMENT

Mr. Johnstone opened the meeting by announcing that adequate notice of the meeting had been provided by posting a copy thereof on the Police/Administration Building bulletin board, faxing a copy to the Hunterdon Review and the Hunterdon County Democrat, and filing with the Municipal Clerk, all on February 15, 2007.
CLAIMS


Mr. Johnstone asked the Board if there were any questions or comments regarding the following claims to which the response was negative.  Therefore, he asked the Board for a motion in which Ms. Desiderio made a motion to approve the claims and Ms. Devlin seconded that motion.  The motion carried by the following roll call vote:

1. Bernstein & Hoffman –  Attendance at 8-1-07 Land Use Board Meeting – invoice dated August 2, 2007 ($450.00)

2. Bernstein & Hoffman – Land Use Board Escrow – Darcie and Dominick Venito (B7, L22.03) – invoice dated August 8, 2007 ($75.00).

3. Maser Consulting Engineers – Land Use Board Escrow – Crossroads @ Oldwick (B45, L42 & 43) – invoice #88389 ($540.00).

4. Maser Consulting Engineers – Land Use Board Escrow - Oldwick Animal Hospital (B45, L28) – invoice #88390 ($1,282.50).

5. Maser Consulting Engineers – Land Use Board Escrow – Andew Hall (B27, L71.29) – invoice #88391 ($270.00).

6. Maser Consulting Engineers – Land Use Board Escrow – Robert & Mary Egan (B6.04, L7.07) – invoice #88392 ($101.25).

7. Maser Consulting Engineers – Land Use Board Escrow – Stephen Hernick (B17, L2.02) – invoice #88393 ($337.50).

8. Maser Consulting Engineers – Land Use Board Escrow – Crossroads @ Oldwick (B45, L42 & 43) – invoice #81328 ($663.00).

Roll Call Vote:

Those in Favor:
Ms. Baird, Ms. Desiderio, Mr. Mackie, Ms. Devlin, Mr. Moriarty, Mr. Shapack and Mr. Johnstone. 
Those Opposed:
None 
CORRESPONDENCE


Mr. Johnstone asked the Board if there were any questions or comments regarding the following correspondence to which the response was positive.  Ms. Goodchild stated there was additional correspondence in the form of a letter prepared by her dated August 13, 2007 to Ms. Porcelli regarding the Board’s policy on accepting correspondence.  Mr. Johnstone asked the Board if there were any further questions or comments to which the response was negative.  Therefore, he asked the Board for a motion in which Ms. Devlin made a motion to acknowledge receipt of the correspondence and Mr. Moriarty seconded that motion.  All were in favor.  
1. A report dated August 9, 2007 from Melanie Reese of Maser Consulting regarding Crossroads @ Oldwick, Block 45, Lots 42 & 43.

2. A memo dated July 31, 2007 from the Hunterdon County Land Use Board regarding the 2007 Planning and Design Awards.

3. A letter dated July 23, 2007 from Mark A Wenczel of Gaccione, Pomaco and Malanga regarding Fern Valley, McMahon v. Back to Nature Landscape. 

4. A letter dated June 13, 2007 from Michael Stickel of Stickel Properties, LLC. Regarding improvements for Tewksbury Meadows, Block 37, Lot 7.  

5. The New Jersey Planner – July/August 2007, Volume 68, No. 3.

MINUTES

· August 1, 2007
Mr. Johnstone asked the Board if there were any questions or comments regarding the August 1, 2007 minutes to which the response was negative.  Therefore, he asked the Board for a motion in which Mr. Shapack made a motion to approve the August 1, 2007 minutes and Mr. Kerwin seconded that motion.  All were in favor.  Ms. Baird, Ms. Devlin and Ms. Desiderio abstained from the vote.    

PUBLIC PARTICIPATION


Mr. Johnstone asked the public if there were any questions or comments regarding anything not on the agenda to which the response was positive.

Mr. David Barnes, Fairmount Road East, referred to item #3 of the correspondence and asked if the Board was allowed to discuss the nature of the item to which Mr. Johnstone responded that the Board does not discuss items of correspondence, however, if he wished to review the correspondence he could contact Ms. Goodchild.  


Mr. Johnstone asked the public if there were any further questions or comments to which the response was negative.  Therefore, he closed the public portion of the session.   

RESOLUTIONS
· Resolution No. 07-10 – Dr. David Mahalick – Variance Approval for Application No. 07-09, Block 32, Lot 32.01. 
Mr. Johnstone announced Resolution No. 07-10, Dr. David Mahalick, Variance approval for Application No. 07-09, Block 32, Lot 32.01.  Ms. Goodchild stated that the resolution was tabled.   
· Resolution No. 07-11 – Timothy Moyer – Denial of Submission Waivers for Application No. 07-10, Block 19, Lot 23.

Mr. Johnstone announced Resolution No. 07-11, Timothy Moyer, Denial of Submission Waivers for Application No. 07-10, Block 19, Lot 23.  He asked the Board if there were any questions or comments to which Ms. Goodchild responded that the number of the resolution was changed to Resolution No. 07-10 as the Mahalick resolution was tabled. Mr. Johnstone asked the Board if there were any further questions or comments to which the response was negative.  Therefore, he asked the Board for a motion in which Mr. Kerwin made a motion to approve Resolution No. 07-10 and Mr. Shapack seconded that motion.  The motion carried by the following roll call vote:  
Request for Submission 

Waivers partially approved

and partially denied

Application is deemed incomplete
LAND USE BOARD  

TOWNSHIP OF TEWKSBURY

APPLICATION # 07-10

RESOLUTION #07-11



WHEREAS, TIMOTHY B. MOYER applied to the Tewksbury Township Board of Adjustment for permission to move a cottage to a land locked lot commonly known as 26 Cold Springs Road, Califon and designated as Block 19, Lot 23 on the Tewksbury Township Tax Map, and



WHEREAS, approval was required under N.J.S.A. 40:55D-36 for the movement of the cottage to a lot which lacked public road frontage, and



WHEREAS, the application was approved and on November 18, 2002 a memorialization resolution was adopted, and



WHEREAS, condition B in the memorialization resolution provided:

“The applicant must submit a new site plan deleting the reference to the 4 bedroom home on Lot 23, and showing the proposed installation of the cottage to be moved from Lot 22 to Lot 23.”



WHEREAS, Timothy Moyer has applied to the Land Use Board of the Township of Tewksbury, as successor to the Board of Adjustment, for the elimination of condition B, and



WHEREAS, Land Use Board engineer Melanie Reese, P.E. in her memorandum of July 26, 2007 reviewed the request for submission waivers:

	Item No.
	Submission Description
	Recommendations

	3a
	All existing structures and show all “proposed” (shaded)
	This office recommends the Board not grant the requested completeness waiver; the plan should be revised to depict the “proposed” structures (shaded). The prior application was for a cottage and the new application is for a 4-bedroom residence, the plans should clearly depict the difference between the two applications. 

	11
	Contours as shown on USGS Topographic sheets. 
	This office recommends the Board grant the requested completeness waiver. The proposed development complies with all development requirements (impervious coverage, excessive slopes) except for being land locked (not abutting a public street). The application can be considered without additional topographic information. 

	12
	The location of existing (and proposed) property lines (with bearings and distances), streets, buildings for subject and adjoining properties (with their numerical dimensions to property lines and an indication as to whether existing buildings will be retained or removed), parking spaces, loading spaces, loading areas, driveways, watercourses, railroad, bridges, culverts, drain pipes, any natural features such as wetlands and treed areas.
	This office recommends the Board not grant the requested completeness waiver, the plan should be revised to locate the existing residence on Lot 22.01 and the wooded conditions/limits on Lot 23. Based on Condition D of the prior approval, it appears as though the location of the existing residence on Lot 22.01 was a consideration in the Board approval, therefore, the Board should have the same information available for the consideration of the current application.

	501J
	A list of all required regulatory approvals at the municipal, county, state, and federal level of government and their status. 
	This office recommends that the Board could grant the requested completeness waiver. A condition of any approval could be that the plan be revised to cite the requirement for Soil Conservation District Approval.  

	501L.9
	A copy of the current zoning map depicting the subject tract and the surrounding properties within five hundred (500) feet of said parcel. 
	This office recommends that the Board could grant the requested completeness waiver. The subject property and all properties within 500 feet of the subject property are located within the Highlands (HL) district. 

	 
	Provide a copy of documentation and/or plan showing how areas were calculated for the lot coverage sheet. 
	This office recommends that the Board could grant the requested completeness waiver. This office has reviewed the computation sheets versus the plans and concurs with the areas provided, so additional information is not required for our review. 

	 
	Source on North Arrow.
	This office recommends that the Board could grant the requested completeness waiver. This office can conduct our review based on the information provided, since the source (deed) on the North Arrow is shown on the Survey. 

	 
	Front walkways from house ingress/egress are not depicted which may increase lot coverage.
	This office recommends that the Board could grant the requested completeness waiver, however, if the applicant will be requested to revise the plan to address other completeness items, this waiver should not be granted.  The area defined for the existing driveway exceeds that anticipated for the alteration to the driveway and any proposed walkways not shown and the application is not near the permitted impervious coverage.  




WHEREAS, Attorney Andy S. Norin, Esq. of the firm of Drinker Biddle & Reath, LLP appeared at the August 1, 2007 Land Use Board meeting and contended that all submission waivers should be granted, and



WHEREAS, the Land Use Board members agreed with Ms. Reese that Items 3a and 12 on the checklist not be waived.



NOW, THEREFORE be it resolved by the Land Use Board of the Township of Tewksbury on this 15th day of August, 2007 that the submission waivers for Items 11, 501J and 501L9 be approved and for Items 3a and 12 be denied.  

Roll Call Vote:

Those in Favor:
Mr. Kerwin and Mr. Shapack.

Those Opposed:
None
INFORMAL DISCUSSION

· Discussion regarding impervious coverage issue for Block 11, Lot 7.
Mr. Johnstone announced the informal discussion regarding impervious coverage issues for Block 11, Lot 7.  Mr. Benson stated that in 2003 the property owner of Block 11, Lot 7 received a violation for having 3 dwellings on the property.  He further stated that he then came before the Board of Adjustment and the application was denied, however, it was pursued in court and the court overturned the Board’s decision and the resident was allowed to keep the apartment.  He stated that when the property owner completed the zoning application the lot coverage appeared to be inaccurate and that he cautioned the Board’s review committee to not accept the application.  He stated that the Board did accept the application.  He added that the property has changed hands and the new owner would like to make improvements on the property, however, the property is over on the lot coverage.  He stated that he explained the situation to Mr. Bernstein and they would like to allow the property owner to not go through the variance process as the property owner will be submitting a grading plan and plans to reduce the lot coverage.  He added that the lot coverage allowed was 8% and the current impervious coverage is approximately 10%.  
Mr. Bernstein stated that the improvements on the property were legitimatized by the court’s decision.  He further stated that the applicant would be reducing the lot coverage by removing some improvements as well as installing a detention system.  Mr. Bernstein suggested that they allow Mr. Benson to allow the applicant to make the improvements and install a detention system.  He further added that if the property changes hands again the new property owner would need to pursue a variance to increase the lot coverage.  He suggested that the Board have the property owner file language in the deed that the property owner will maintain the detention system to which the Board agreed. 
   Mr. Johnstone asked the Board if there were any questions or comments to which Mr. Moriarty responded in the positive.  He asked if the issue was lot coverage in the court case to which Mr. Bernstein responded in the negative and added that the court issue was for another matter.  Mr. Moriarty clarified that the improvements the property owner was seeking would not exacerbate the lot coverage issue to which Mr. Benson responded that the property owner was proposing to decrease the lot coverage.  Further discussion ensued regarding the court decision/previous Board of Adjustment application.  

Mr. Johnstone asked the Board if there were any further questions or comments to which the response was negative.  Mr. Bernstein suggested to the applicant that his attorney contact him in order to discuss the deed restriction language.   
PUBLIC HEARING

· Crossroads at Oldwick Homeowners Association – Request for a modification to the subdivision and site plan approvals granted to Toll Bros. to delete the prohibition against underground irrigation systems
Block 45, Lots 42 & 43

Mr. Johnstone announced the public hearing for Crossroads at Oldwick Homeowners Association – Request for a modification to the subdivision and site plan approvals granted to Toll Bros. to delete the prohibition against underground irrigation systems for Block 45, Lots 42 & 43.  Mr. Jack Dusinberre, attorney for the applicant, stated that at the last hearing the Board requested certain items from the applicant and he in turn submitted a letter to the Board outlining the items they would/would not provide the Board.  He further stated that the applicant submitted drawings which were forwarded to the Board as well as the professionals.  Mr. Dusinberre entered into evidence Exhibit A-1, a letter from him to the Board dated August 6, 2007 as well as 5 drawings labeled Sheet 1-1 through Sheet 1-5 and dated them August 15, 2007.  He stated he received a letter dated August 9th from Ms. Reese responding to his letter as well as the drawings submitted.  

Referring to his letter dated August 6th, Mr. Dusinberre stated that they would be willing to provide a maintenance and self monitoring plan for the system if it were approved.  He stated that they provided the requested calculations for an above ground system using water from each unit which was depicted on Sheet 1-2.  He stated that the applicant would not be providing a reduction to existing lawn areas to reduce the amount of irrigation, an estimated cap on the amount of water to be used for irrigation, no testimony regarding the collection of rain water and no information regarding establishing the before and after usage amounts for the 5 existing units that have installed their own above ground systems.  Mr. Johnstone expressed concern regarding the applicant providing testimony regarding above/below ground systems as the Board has not had the opportunity for their professionals to review the information for accuracy.  Mr. Dusinberre stated that the change in numbers is minimal which resulted in a change of gallonage.  He further added that the design and aesthetics of an above ground system was depicted in the drawings.  

Referring to Ms. Reese’s report dated August 9, 2007, Mr. Dusinberre stated that #3 was an observation with no conclusion.  He referred to item #4 which outlines the information the applicant has not provided.  He then referred to item #5 and stated that it was a more detailed outline of what was not provided.  He stated that he didn’t recall that the Board requested the letter from the New Jersey Department of Environmental Protection (NJDEP).  Referring to item #7, he stated that Ms. Reese noted she does not necessarily disagree with the fact an underground system is more efficient.  He added that Mr. O’Neal would be providing testimony regarding item #9.  Ms. Reese clarified that she was not disagreeing that an underground irrigation system was a more efficient means of distributing water; however, she questions the amount of water to be used for irrigation purposes for the underground/above ground system.  Mr. Dusinberre stated that Mr. O’Neal’s testimony was that he had no way of calculating the usage associated with the current existing above ground systems.  He stated that Scenario #1 was the underground system that the community would like to have which would irrigate all of the lawn and shrub areas using drip irrigation as well as allowing for the irrigation of the central entryway and the community entry island.  He added that the system provided for central metering and central control.  He stated that Scenario #2 was a design system with sprinkler heads only located in the shrub areas, above ground, attempting to reach a broad expanse area with drip irrigation and the water source coming from each unit.  He added that it would be controlled through a central metering system as well as a satellite system to control the actual water usage.  He further added that Scenario #2 is currently allowed.  He stated that Scenario #3 is the ability to hand water, use hoses, sprinklers, etc. which is an above ground system maintained by the homeowners but not using drip irrigation and not controlled in terms of sensors, time, or management which results in a lack of uniformity and appearance in the community.  He stated that the original resolution of approval requires the association to maintain all of the lawn areas which are paid for by the association.  He stated that nothing in the resolution regulates volume control or availability of water.  Ms. Desiderio clarified that drip irrigation was used for both Scenario #1 and Scenario #2 to which Mr. Dusinberre responded in the positive.  

Mr. O’Neal stated that he prepared drawings depicting a centralized system.  Mr. Dusinberre asked if the drawings depict a centralized system with a sheet that shows a typical building with a centralized system as detailed in Scenario #1 as well as another sheet that showed the typical building with an above ground layout for Scenario #2 to which Mr. O’Neal responded in the positive.  Mr. Dusinberre asked Mr. O’Neal if the gallons per day for the underground system was 20, 188 gallons per day in anticipated average use to which Mr. O’Neal responded in the positive.  Mr. Dusinberre referred to Scenario #2 and asked Mr. O’Neal if it was fair to say that the difference in Scenario #2 was that a sprinkler head would not be placed out into the lawn to which he responded in the positive.  Mr. Dusinberre asked Mr. O’Neal to provide detail regarding the change in the numbers to which Mr. O’Neal responded that the same calculation that he prepared for Scenario #1 was used for Scenario #2 with the only difference being lowering the DLQ as the sprinkler heads needed to be located in the shrub beds which caused limitations with the sprinklers and the amounts they could cover.  Mr. O’Neal further stated he needed to make an assumption as to the number and used 50% which meant it was a very inefficient irrigation system for Scenario #2.  He added that the original irrigation system percentage was 80% for management efficiency.  He stated that 26,170 gallons per day or higher were needed for watering lawn with Scenario #2 without including the shrubs, etc.  He stated that the more efficient way of watering the lawn and shrubbery was with Scenario #1 which would be 20,000 gallons per day or higher.  Mr. Dusinberre referred to Scenario #3 and asked if it was his response that calculating the usage was difficult if not impossible to which Mr. O’Neal responded in the positive.  Mr. Dusinberre asked why it was impossible to calculate to which Mr. O’Neal responded that the sprinkler heads manufactured and sold at retail stores are not as efficient as a commercial sprinkler.   Mr. Dusinberre asked if there was any drip irrigation for Scenario #3 to which Mr. O’Neal responded in the negative.  Mr. Dusinberre asked Mr. O’Neal if the Scenario #3 system was allowed to continue to 75 units with the water usage for those systems being extremely higher than Scenario #2 to which Mr. O’Neal responded in the positive.  

Mr. Johnstone asked the Board if there were any questions or comments to which the response was positive.  Mr. Hintz asked if Scenario #1 included the shrubbery and drip irrigation to which Mr. O’Neal responded that the 20,000 gallons per day was the total irrigation including the shrubs and drip irrigation.  Mr. Hintz asked if it was his testimony that 26 weeks of the year they would water the properties to which Mr. O’Neal responded in the positive.  Mr. Hintz stated that April is generally a wet month and may not generate the need for watering.  Mr. Hintz stated that Sheet 1 of 1 doesn’t show the extent of the irrigation area and asked if it would extend beyond the limit of disturbance to which Mr. O’Neal responded in the negative.  Mr. Hintz asked Mr. O’Neal if he had something that showed the actual lawn area/wood line to which he responded in the negative.  Mr. Hintz stated that the picture doesn’t depict where the heads are covering the lawn areas. 
Ms. Reese asked for the difference between the small red dots and open red circles on the maps to which Mr. O’Neal responded that the proposed system runs off of two wires as opposed to a wire for each zone and that is designated by the color.  He added that the circles are all the same sprinklers but different size sprinklers.  Ms. Reese clarified that there was a one thousandth sprinkler head next to a two thousandth sprinkler head located next to a catch basin based on the drawing to which Mr. O’Neal responded that it was a control system valve and had no bearing on the irrigation system.  Mr. Dusinberre asked Mr. O’Neal if it was typical that adjustments were made as it was installed in the field if those adjustments were needed to which Mr. O’Neal responded in the positive.  Mr. Dusinberre asked if Scenario #1 functions more off of acreage as opposed to one head vs. another in a particular location to which Mr. O’Neal responded in the positive.  Ms. Reese stated that there were two sprinkler heads right next to each other on Sheet 1 of 2, Building #2 and asked if the Board was to assume that the sprinkler head was going to spray all of the grass to the left to which Mr. O’Neal responded that it would be up to discussion as each homeowner would have separate water sources.  Mr. Dusinberre clarified that one of the difficulties of Scenario #2 was that because the water source was with each individual unit one was forced to adjust the heads to deal with each units watering on a unit by unit basis to which Mr. O’Neal responded in the positive.  Ms. Reese asked why each unit has to pay if they were to control from one central location under Scenario #2 to which Mr. O’Neal responded that if they had to keep everything as it was an above ground individual irrigation system then they would have to feed from the house and everything would be above ground.  He added that the wires could be located from each building and controlled by radio which wouldn’t effect the actual irrigation system operation.  Mr. Dusinberre stated that Scenario #2 tries to show a hybrid system to improve what they have with Scenario #3.  He added that Scenario #2 would use a lot more water than Scenario #1 even if it was controlled.  Ms. Reese asked if they could do an above ground system per building to which Mr. Dusinberre responded in the negative.  Ms. Reese referred to Building #4 and stated that the two end units and the two middle units should be watered the same and it wasn’t proposed that way on the drawing.

Mr. Bernstein asked Mr. O’Neal how many different lawn irrigation systems were available to which he responded that there were other above/below ground systems by other manufacturers.  Mr. Bernstein asked Mr. O’Neal if he was familiar with the product in place which services the 5 units with the above ground systems to which Mr. O’Neal responded that he was familiar with it.  Mr. Bernstein stated that because he was familiar with the 5 above ground systems he could have provided an analysis to detail the water usage to which Mr. O’Neal responded it was difficult to do because there is no uniformity to the sprinklers.  Mr. Bernstein asked if it would have been possible to look at the water bills over the past 26 weeks for the 5 units with above ground sprinklers in order to provide an analysis to which Mr. O’Neal responded that he wouldn’t be aware of the variables of what the homeowners were doing and what percentage of that would be from the sprinklers.  Mr. Bernstein asked if there was any individual system that he could provide the Board with numbers for to which Mr. O’Neal responded that if it was designed with a commercial irrigation system and he was aware of the variables he would be able to provide calculations.  Mr. Bernstein asked if Scenario #1 and 2 reflected the maximum amount/minimum amount of water being used in order to have a system that works to which Mr. O’Neal responded that the calculations were based on the amount of water that flows from the plant throughout the environment.  Mr. Bernstein asked if the plants would die if they were able to use ½ the water to which Mr. O’Neal responded that it was difficult to say; however, they wouldn’t be as healthy as 20,000 gallons was provided.  Mr. Bernstein asked if Storr Tractor would be installing the system to which Mr. O’Neal responded in the negative.  Mr. Bernstein asked Mr. O’Neal if he was an employee of Storr Tractor that sold their products to which he responded in the positive.  Mr. Bernstein asked Mr. O’Neal if his company only sells commercial grade products to which he responded in the positive.  Mr. Bernstein asked Mr. O’Neal if over watering could be detrimental to which he responded in the positive.  Mr. Bernstein asked Mr. O’Neal what the variable was for water usage in April/May vs. July/August to which Mr. O’Neal responded that he didn’t know the exact number.  
Ms. Devlin referred to Scenario #2 and asked if it would be centrally controlled but billed individually to which Mr. Dusinberre responded in the positive.  Ms. Devlin referred to Scenario #3 and clarified that each unit would decide whether or not they chose to water to which Mr. O’Neal responded in the positive.  Ms. Devlin clarified that Mr. O’Neal testified under Scenario #1 that 20,188 gallons per day usage which could go up in gallonage to which Mr. O’Neal responded in the positive and noted that it could be greater due to trying to calculate the efficiency of a sprinkler system that has not been ultimately designed.  Ms. Devlin expressed concern regarding possibly exceeding their daily water allotment as per the NJDEP to which Mr. Dusinberre responded that it would be a centralized system and the NJDEP would shut down the system in the event they were over on usage.

Ms. Desiderio asked Mr. O’Neal if he or his company has ever designed a system using something other than well/city water to which he responded in the positive.  Mr. Mackie referred to Scenario #2 and asked how the distribution uniformity went down 20% to which Mr. O’Neal responded that it was because the heads were spaced further apart.  Mr. Kerwin asked what the need for watering lawn was when most properties in Tewksbury do not water the lawn to which Mr. O’Neal responded that to get the proper plant growth supplemental watering is required.  Mr. Kerwin noted that the sprinkler system on the side/front of his home sprinkles 4-5 feet from the foundation of the house in order to maintain the plants, however, he does not water his grass.  Mr. O’Neal stated that watering lawns keeps the lawn healthy and stops it from receding.  Mr. Shapack asked if the 5 units that have permits for above ground systems were grandfathered and the other units could not receive a permit to which Mr. Bernstein responded that the condition in the resolution was suggested as the Board didn’t want underground systems, however, they didn’t anticipate that large above ground systems would be installed.  Mr. Bernstein further stated that the Construction Official issued permits as he felt it was permitted.  He noted that the 5 systems which received permits are grandfathered.  Mr. Shapack asked how difficult it would be to come up with calculations from the 5 existing above ground systems to which Mr. O’Neal responded that it would be difficult to do because one would have to investigate all of the variables associated with each unit.  Mr. Shapack asked what the difference was between the residential/commercial sprinkler systems to which Mr. O’Neal responded that the differences vary and that it would depend on the type of sprinklers.  
Mr. Johnstone clarified that it was Mr. O’Neal’s testimony that the most efficient scenario was Scenario #1 which was the unified above ground system (monitored/metered system).  He further clarified that the amount of water to be used for the shrubbery/grass on a daily basis would be 20,000 gallons which would allow for the shrubs/grass to receive optimum care.  Mr. Johnstone asked if the system would allow for them to reduce/raise the gallons per day to which Mr. O’Neal responded in the positive.  He asked Mr. O’Neal asked if he was aware of any irrigation systems in Tewksbury to which he responded that he believed they had some on a municipal level and he did not look at other townhouse developments.  Mr. Johnstone asked Mr. O’Neal if there was a certain percentage below 20,000 gallons per day which would allow for the shrubbery to survive to which Mr. O’Neal responded in the positive and added that he could not provide the Board with a calculation.  Mr. Johnstone asked Mr. O’Neal if he’s proposing the gallonage based on the shrubbery/lawns in the development to which he responded that the gallonage was based on industry standards.  Mr. Hintz asked if they proposed to irrigate the septic beds and well heads to which Mr. O’Neal responded in the negative.  Mr. Bernstein asked if there were any facilities that used rain water for irrigation to which Mr. O’Neal responded in the positive and added that he wasn’t familiar with the systems or their designs.  Mr. Dusinberre stated that an irrigation system which utilized rain water was not practical.  The Board recessed at 9:45 p.m. and reconvened at 9:54 p.m.  Mr. Dusinberre stated that Mr. O’Neal was no longer employed with Storr Tractor as he has taken other employment, however, has been authorized by Storr Tractor to attend the meeting regarding the project.  Mr. Dusinberre asked if the sensors for drip irrigation adjust if they are watering materials that need less water to which Mr. O’Neal responded in the positive.  Mr. Dusinberre clarified that the 20,000 gallons per day was an average figure based on assumption using industry standards and guidelines to which Mr. O’Neal responded in the positive.  Mr. Dusinberre asked Mr. O’Neal how many systems he’s done over the years to which he responded that he’s done 100 systems.   

Mr. Johnstone asked the public if there were any questions for the witness to which the response was negative.  He then asked the public if there were any comments regarding the application to which the response was positive.

Steve Ferris, 1201 Farley Road, was sworn in by Mr. Bernstein.  Mr. Ferris stated that replenishment of the aquifers comes from precipitation and runs laterally until it reaches streams, rivers, etc.  He further stated that it was important to utilize the water and allow for recharge or one would lose access to that resource.  
Bob Castiglion, 604 Farley Road, was sworn in by Mr. Bernstein.  Mr. Castiglion stated that due to health issues having to maintain hoses, sprinklers, etc. is difficult.   He further stated that they currently water their lawn and shrubs, however, they want to use less water and having a centralized system would allow for that.

Dr. Tom Higgins, 1604 Farley Road, was sworn by Mr. Bernstein.  Dr. Higgins stated that the best way to monitor water usage was to install the underground centralized system.

Rod Donovan, 502 Farley Road, was sworn in by Mr. Bernstein.  Mr. Donovan stated that he was concerned about the use of natural resources in the Township.  He further stated that he was in support of the centralized system as the water from the system would recharge back into the ground.  He added that he lives in an interior unit which has 1584 square feet of lawn on his property and that he didn’t envision using 275 gallons per day to maintain his lawn.  

Dennis O’Black, 1903 Farley Road, was sworn in by Mr. Bernstein.  Mr. O’Black stated that he agreed with the testimony up to that point.  He also stated that Scenario #1 would be the most expensive and efficient alternative.

Jim Wolf, 150 Oldwick Road, was sworn in by Mr. Bernstein.  Mr. Wolf stated that residents downstream from the Crossroads development have had issues with their wells going dry.  He further stated that two years ago his well went dry and had to be re-drilled.  He added that the housing development across the street would also rely on the aquifer as well.  He stated he was not in support of the application.

Gerhard Fuchs, 148 Oldwick Road, was sworn in by Mr. Bernstein.  Mr. Fuchs stated that he lives downstream from the Crossroads development.  He recommended that the homeowners association replace wells of residents who live downstream in the event their wells go dry due to the water consumption from the Crossroads development if the underground system is allowed.

Nancy Fuchs, 148 Oldwick Road, was sworn in by Mr. Bernstein.  Ms. Fuchs stated that they had to re-drill their well three years ago.  She added she was concerned that additional water would be used by the Crossroads development if the underground system was approved.  

John Somer, 803 Farley Road, was sworn in by Mr. Bernstein.  Mr. Somer stated that he had a right to live in a nice home and maintain his home and grounds by watering the lawns.  

Mr. Johnstone asked the public if there were any further questions or comments to which the response was negative.  Therefore, he closed the public portion of the session.

Mr. Johnstone asked the Board if there were any further questions or comments to which the response was negative.  Mr. Dusinberre stated that his clients were before the Board for a modification of a condition in the resolution of approval.  He further stated that there were no findings of fact dealing with a need to restrict water consumption in the resolution of approval.  He noted that there was one finding of fact in the resolution, #45 which states that the applicant has conducted well tests which would indicate that there was sufficient water from the site to serve the 75 new residences.  He stated there was a condition for no underground irrigation systems which was based on a memo from the Mayor dated August 27, 2001 and incorporated by reference in some detail in the resolution.  He stated that on August 29th the Board reviewed the Mayor’s letter and entered his suggestions into the resolution without discussion or expert testimony regarding the suggested condition.  He added that the approval was conferred envisioned upon the review and approval by the NJDEP of a permit necessary to enable a water company to serve water solely to the community within their standards.  He stated that Mr. Stern testified that the NJDEP permit was issued and was given a maximum of 50,400 gallons per day.  He made further comments regarding Mr. Stern’s testimony.  He stated that the resolution has been interpreted not to prohibit above ground systems as permits have been issued for above ground systems in the development.  He requested that the Board lift the condition prohibiting underground sprinkler systems.    

Mr. Bernstein stated that it was not anticipated at the time of the hearings that the development would request a sprinkler system using 20,000 gallons per day.  He further stated that the resolution was reviewed by the Planner, Engineer and applicant’s attorney.  He stated that the conditions were vetted by the applicant’s attorney.  Mr. Dusinberre stated that he objected to Mr. Bernstein’s testimony.  Mr. Bernstein stated that he was in attendance at the time of the hearings for Toll Bros. and was in a position to comment.  He further added that Mr. Dusinberre spent a considerable amount of time testifying earlier in the evening.  He stated that concerns regarding the environment were addressed at the public hearings and are detailed in the transcripts.  He stated that in order to change the condition the applicant would have to show that there was a change in circumstances or that the condition is no longer appropriate for 2007.  He explained that after Toll Bros. was approved the Township went through the Master Plan process and at that time Mr. Mulhall, hydrogeologist, provided a study of the Township which outlined the lack of water capacity that supported the new zoning.  He stated that he didn’t feel that because the applicant had a permit from the NJDEP for a certain gallonage per day that the Board had to allow that maximum.  He reiterated that the Board needed to find whether there was a change in circumstance or whether the condition was no longer appropriate.  

Mr. Johnstone asked the Board if there were any comments to which the response was positive.  Mr. Shapack stated that the whole community had to be considered when making a decision.  He further stated that there were extensive hydrogeology studies done which was the basis for the change in zoning.  Mr. Kerwin stated that he was in favor of Scenario #1 but not in favor of watering of the lawns.  He added that the watering should be limited to a certain area and that there should be a cap in place.  Mr. Moriarty stated that the applicant did not provide the documentation that the Board requested; therefore, he did not feel he had enough information in which to base his decision.  He added that the Township needed to protect the water resources.  Mr. Mackie stated that he agreed with the comments made by the Board and that he needed more information.  He further stated that he disagreed with Mr. Dusinberre’s statements that the development is being asked to not irrigate the lawn when other residents are able to do so.  He explained that the applicant has that ability to do so by acquiring permits for the above ground systems.  He stated that he felt more information was needed to demonstrate the changes in circumstance.  Ms. Desiderio stated that she was on the Board when the application was presented as well as the Master Plan.  She further stated that her house was close to the Toll Bros. development.  She explained that water is an important issue and added that she was having a difficult time with the decision as she wasn’t convinced that a change in circumstance was demonstrated.  Ms. Devlin expressed concern regarding wells in the area going dry as well as setting a precedent by approving the request.  She added that the Board has recommended suggestions to conserve the water, i.e. cap on watering, etc. and all of those recommendations have been rejected by the applicant.  Ms. Baird stated that that she agrees with all of the comments of the Board.  She further stated that Scenario #1 was the most efficient plan; however, she didn’t feel a change in circumstances was demonstrated by the applicant.  She added that the Master Plan/Zoning Plan has drastically changed since the application was approved.  She stated that she didn’t believe that the restriction was no longer appropriate and felt the restriction was more appropriate now.  She stated that there was no way to know if the water they would use from the proposed underground system would return to the aquifer from which they were taking it from.  She stated that she would not be in favor of lifting the restriction at this time and would like more information.  
Mayor Van Doren stated that he recommended the condition regarding the restriction at the time of the public hearing.  He stated that the development is the largest single residential development in the Township and the intent of the restriction was to make sure there was enough potable water for domestic use and not for watering lawns, shrubs, etc.  He stated that he felt the condition was warranted then and that the interpretation was stretched.  He added that he didn’t feel the burden of proof was met with the issues that were presented by the applicant.   
Mr. Johnstone stated that he was strongly in support of the restriction when it was implemented as there was a concern regarding water issues in the area.  He stated that the restriction was implemented after much discussion with the Board and the applicant.  He stated that the restriction was meant to mean that there was no central watering system whether it is above or below ground with the exception of watering the grounds with a hose.  He stated that the Board was concerned with unnecessary use of water.  He stated that the Board spent two years on the Master Plan process which made clear that the water resources in the Township were constrained and that Tewksbury Township is the starting point of the water being used in the entire Raritan Valley due to the headwaters in the Township.  He stated that the development is using 15,000+ gallons for household use and 20-25,000 gallons total for watering.  He stated that he was waiting to hear testimony from the residents’ reasons from the community as far as expenses they had in terms of the land that would cause the Board to believe that there was a case of circumstance with regard to the properties.  He added that the residents said nothing of harm to their properties.  He stated that the largest issue he heard from the residents was an inconvenience of having to relocate hoses throughout the property and the waste of water.  He stated that the Board requested a calculation for the wasted water per unit which the applicant told the Board they couldn’t provide.  He stated that he agreed that the most efficient way of implementing the project was with Scenario #1; however, they did not tell the Board why they needed the additional 16,000 gallons per day for landscaping when they were only using 15,000 gallons for human consumption.  He stated he has an issue that the applicant wants 20,000 gallons per day and that they are unwilling to compromise and reduce that figure.  He added that he didn’t feel the applicant proved that they had an issue with keeping their grass and shrubs alive.  He further added that he was willing to consider the option, however, the gallonage per day needed to be less than 20,000 gallons.  

Bob Castelion, 604 Farley Road, asked why the Board didn’t ask the question as far as the residents providing proof of the damage to their lawns and shrubs so they would be able to demonstrate it.  Mr. Bernstein stated that on occasions the Board may ask the applicants attorney if they want the Board to defer a vote so that the applicant may speak with his clients to which Mr. Johnstone responded that he was relaying his opinion and wasn’t aware if the Board was of the same opinion.  Mr. Bernstein stated that the applicant’s counsel could defer the vote if they wished.
Mr. Johnstone stated that the Board requested the information from the applicant regarding the damage being done to the property after the 1st/2nd hearings and were never given that information.  Mr. Bernstein stated that Ms. Reese outlined in her report requests for evidence of damage which wasn’t provided.  Mr. Johnstone reiterated that the applicant was proposing to spend 20,000+ gallons per day for grass/shrubs which was more than the gallonage for human consumption and that he had an issue with that as he was well aware of the water constraints in the Township.  He further added that the Board asked the applicant if they would be willing to discuss a cap and the applicant denied that request.  Meryl Topchik, Homeowners Association President, stated that she specifically discussed what was happening to the lawn/shrubs at the first hearing.  She further stated provided testimony regarding soils, maintenance controls, etc.  Mr. Johnstone stated that the Board did not hear testimony regarding financial expenses incurred from the damaged lawn, shrubs or specificity in terms of the shrubs/lawns that were replaced.  Ms. Topchik stated that it was difficult to quantify that in a dollar amount.  She stated that the Board approved the community which had a landscape plan detailing green lawns and that they should be able to have them.  Mr. Johnstone stated that the Board is not stopping the applicant from watering the lawns as they have the ability to do so now.  Ms. Topchik stated that no other community has a restriction against underground sprinkler systems.  Mr. Johnstone again stated that the Board has made suggestions and asked the applicant to compromise and that they have been unwilling to do so.  Ms. Topchik gave further testimony as to their basis for requesting the underground sprinkler system.  Mr. Dusinberre stated that the system was a 100,000 dollar investment.  Mr. Johnstone reiterated that it was not a question of efficiency of the system however it was a question of them needing the 20,000 gallons per day in landscaping.  

Mr. Johnstone asked if the applicant wanted to discuss matters with his client to which the response was positive.  The Board recessed at 11:35 p.m. and reconvened at 11:40 p.m. 

Mr. Dusinberre stated that he conferred with his clients and they cannot agree to any cap that would be inconsistent with their expert’s opinion.  He further stated that they stand by their expert’s opinion.  He stated that they would accept a cap that the irrigation per day not exceeds 20,500 gallons per day which is average during the growing season.  He requested that the Board adopt a resolution to lift the restriction.  

Mr. Johnstone asked the Board if there were any further questions or comments to which the response was negative.  Therefore, he asked the Board for a motion in which Mayor Van Doren made a motion to deny the request and Ms. Baird seconded that motion.  The motion carried by the following roll call vote:

Roll Call Vote:

Those in Favor:
Mayor Van Doren, Ms. Baird, Mr. Mackie, Ms. Devlin, Mr. Kerwin, Mr. Moriarty and Mr. Johnstone.


Those Opposed:        None

Mr. Dusinberre asked what the process was for written resolutions and memorialization to which Ms. Goodchild responded that Mr. Bernstein would prepare the resolution which would be memorialized at a later meeting. 

ESCROW CLOSING

· Susan More (Zoning Board of Adjustment Application No. 06-02)  – Block 38.01, Lot 1 ($312.50)
Mr. Johnstone announced the escrow closing for Susan More, Zoning Board Adjustment Application No. 06-02, Block 38.01, Lot 1.  He asked the Board if there were any questions or comments to which the response was negative.  Therefore, he asked the Board for a motion in which Mayor Van Doren made a motion to close the escrow and return the balance of $312.50 and Ms. Desiderio seconded that motion.  

Roll Call Vote:

Those in Favor:
Ms. Desiderio, Mayor Van Doren, Ms. Baird, Mr. Mackie, Ms. Devlin, Mr. Moriarty, Mr. Kerwin, Mr. Shapack and Mr. Johnstone.

Those Opposed:
None
ADJOURNMENT



There being no further business, the meeting was adjourned at 11:45 p.m. by motion of Ms. Desiderio and Ms. Devlin seconded the motion.  All were in favor.
Respectfully Submitted,

Bonnie L. McCarthy
Land Use Clerk
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