LAND USE BOARD AGENDA

June 2, 2010

7:30 p.m.

The Tewksbury Township Land Use Board met in a regularly scheduled meeting on the above date in the Municipal Meeting Hall, 60 Water Street, Mountainville, New Jersey.  The meeting was called to order at 7:32 p.m.

Present: Blake Johnstone, Shaun Van Doren, Mary Elizabeth Baird, Elizabeth Devlin, Shirley Czajkowski, Bruce Mackie, Arnold Shapack, Alt. #1, Eric Metzler, Alt. #2 and Tom Dillon, Alt. #4.

Also present:  Randall Benson, Zoning Officer, William Burr, Land Use Board Engineer, Frank Banisch, Township Planner and Daniel S. Bernstein, Land Use Board Attorney.

Absent:  Dana Desiderio, Michael Moriarty and Ed Kerwin.
There were approximately six (6) people in the audience.

OPEN PUBLIC MEETING ACT STATEMENT

Mr. Johnstone opened the meeting by announcing that adequate notice of the meeting had been provided by posting a copy thereof on the Police/Administration Building bulletin board, faxing a copy to the Hunterdon Review and the Hunterdon County Democrat, and filing with the Municipal Clerk, all on January 7, 2010.

PLEDGE OF ALLEGIANCE

Those present stood and pledged allegiance to the American flag.
CLAIMS

Mr. Johnstone asked the Board if there were any questions or comments regarding the following claims to which the response was negative.  Mrs. Baird made a motion to approve the claims listed below and Mrs. Devlin seconded the motion.  The motion carried by the following roll call vote:

1. Bernstein & Hoffman – Attendance at 5/19/10 LUB Meeting – invoice dated May 24, 2010 ($450.00)

2. Bernstein & Hoffman – Land Use Board Escrow – New Jersey American Water Company, Inc. (B24, L17.01), invoice dated May 19, 2010 ($1,755.00)

3. Maser Consulting – Land Use Board General Work, invoice #144988

4. Maser Consulting – Land Use Board Escrow – New Jersey American Water Company, Inc. (PWWTP) (B24, L17.01), invoice #144982 ($1,040.00)

5. Maser Consulting – Land Use Board Escrow – Klumpp (11, L38), invoice #144989 ($182.25)

6. Maser Consulting – Land Use Board Escrow – Morris (B16, L7), invoice #144985 ($617.50)

7. Maser Consulting – Land Use Board Escrow – Johnson (B23, L23), invoice #144984 ($747.50)

8. Maser Consulting – Land Use Board Escrow – Todd (B14, L17.11), invoice #144983 ($130.00)

9. Maser Consulting – Land Use Board Escrow – Yarusinsky (B15, L12), invoice #144980 ($130.00)

10. Maser Consulting – Land Use Board Escrow – Sblendorio (B45, L41), invoice #144986 ($1,560.00)

11. Maser Consulting – Land Use Board Escrow – A.M. Best (B46, L2.01, 5 & 6) ($4,052.50)

12. Banisch Associates – Land Use Board Escrow – Johnson (B23, L23), invoice #P10-17056 ($812.60)

13. Banisch Associates – Land Use Board General Work, invoice #P10-17058 ($99.40)

14. Banisch Associates – Land Use Board Escrow – New Jersey American Water (PWWTP) (B24, L17.01), invoice #P10-17064 ($624.00)

Ayes:  Mr. Johnstone, Mrs. Baird, Mr. Van Doren, Mr. Mackie, Mrs. Devlin, Mrs. Czajkowski, Mr. Shapack, Mr. Metzler and Mr. Dillon 

Nays:  None

CORRESPONDENCE

A motion was made by Mr. Van Doren and seconded by Mrs. Devlin acknowledging receipt of the following items of correspondence.  All were in favor.  

1. A memo dated May 19, 2010 from Roberta Brassard regarding Master Plan Consistency review for Ordinance No. 06-2010.

2. A letter dated May 26, 2010 from Daniel Bernstein to Phillip Rosenbach regarding Furlong Variance Application, Block 23, Lot 29.01.

3. Memorandum dated May 19, 2010 from Daniel Bernstein to Daniel Bitoni regarding the New Jersey American Water Company resolution, Block 24, Lot 17.01.

4. Memorandum dated May 24, 2010 from Daniel Bernstein to Daniel Bitoni regarding New Jersey American Water Company resolution, Block 24, Lot 17.01.

5. A letter dated May 21, 2010 from James Lott withdrawing the A.M. Best Company, Inc., application, Block 46, Lots 2.01, 5 & 6.  

6. A copy of a letter dated May 21, 2010 from James Lott to the Hunterdon County Planning Board notifying them of the withdrawal of the A.M. Best Company application, Block 46, Lots 2.01, 5 & 6.  

7. A copy of a letter dated May 21, 2010 from Shana L. Goodchild to the Mayor and Township Committee regarding the Rockaway Village Development District Overlay Zone, Block 46.01, Lot 7 and Block 47, Lot 48.

8. Letter from Larry Farmer regarding the Sblendorio Tewksbury Holdings, Block 45, Lot 41.

Ordinance Report

Mr. Mackie had no ordinances to report.  

Public Participation

Mr. Johnstone asked the public if there were any questions or comments regarding anything not on the agenda. There being no comments or questions from the public Mr. Johnstone closed the public participation portion of the meeting.

Resolution

· Resolution No. 10-12 NJ American Water Company (Pottersville WWTP) Application No. 09-10, Block 24, Lot 17.01

Eligible to vote:  Mrs. Baird, Mrs. Devlin, Mrs. Czajkowski, Mr. Moriarty, Mr. Kerwin, Mr. Shapack and Mr. Johnstone
A motion was made by Mrs. Baird and seconded by Mrs. Devlin to approve Resolution No. 10-12.  The motion carried by the following roll call vote:

LAND USE BOARD

TOWNSHIP OF TEWKSBURY

APPLICATION # 09-09

RESOLUTION # 10-12



WHEREAS, THE NEW JERSEY-AMERICAN WATER COMPANY, INC. has applied to the Land Use Board of the Township of Tewksbury for a minor site plan, a conditional use, and conditional use variances under N.J.S.A. 40:55D-70d(3) for the paving of a stone driveway and the expansion of the Pottersville Wastewater Treatment Plant which is located at McCann Mill Road  on property designated as Block 24, Lot 17.01 on the Tewksbury Township Tax Map, which premises is located in Village Residential (VR) Zone, and



WHEREAS, the application was presented at the April 21, 2010 Land Use Board meeting by Attorney Daniel J. Bitonti, Esq. of the firm of Cozen O’Connor; Civil Engineer Andrew J. Higgins, P.E., the chief engineer of Applied Water Management, Inc., a subsidiary of the New Jersey-American Water Company; and Professional Planner Elizabeth McKenzie, P.P., and



WHEREAS, the application was reviewed by Land Use Board Engineer William H. Burr, IV, P.E. of the firm of Maser Consulting P.A., and Township Planner Frank Banisch, III, P.P. of the firm of Banisch Associates, Inc., and



WHEREAS, the Board, after considering the evidence presented by the applicant, the municipal consultants, and a single neighboring property owner, has made the following factual findings:



A.
The Subject Property.



1.
The subject property is irregularly shaped.  It contains 4.02 acres, or 175,250 square feet.  



2.
The site has over 400 feet of frontage on McCann Mill Road.  The rear of the property adjoins the Lamington River.  



3.
The site is improved with the Pottersville Wastewater Treatment Plant.  The facility is contained within a small, one-story, concrete block,  unattractive building with a flat roof.  Outside the building  is a 27.1 feet  by 27.7 feet aeration tank and adjoining pumps, underground tanks, a large steel above ground tank, and a gravel driveway.  





4.
The site slopes down steeply from McCann Mill Road to the sewage treatment plant.  The balance of the property is constrained with wetlands, wetlands transition areas, a 300 foot riparian buffer, and a flood hazard area.  



B.
The Pottersville Wastewater Treatment Plant.



5.
Engineer Higgins presented a comprehensive history of the sewage treatment plant.  



6.
The sewage treatment plant was constructed in the late 1960’s by the Village Road Sewage Company whose principal Richard Schindler was both a builder and a sewage plant owner and operator.



7.
The sewer service area for the sewage treatment plant is within the Village of Pottersville.



8.
In 1978 Mr. Schindler completed construction of 64 homes which were tied into what is now known as the Pottersville Wastewater Treatment Plant.   The Lamington Falls condominiums on Lindabury Lane were completed in 1993 – 1994.  The 33 townhouse units were also tied into the sewage treatment plant.  



9.
The sewage treatment plant  fell into disrepair and the Valley Road Sewage Company essentially went bankrupt.  A receiver was appointed who hired an operator who ran the plant from the late 1990s to 2008.  No improvements were made during that time and the plant was in a state of disrepair.  



10.
Engineer Higgins noted that the sewage treatment plant has a capacity of 48,000 gallons a day and is presently treating 25,000 – 35,000 gallons a day.  Using the accepted formula of 300 gallons a day per dwelling unit, the plant could potentially service an additional 60 homes. 



11.
The New Jersey-American Water Company purchased the Pottersville Wastewater Treatment Plant on August 27, 2008.  



12.
A few days after purchasing the sewage treatment plant, the New Jersey-American Water Company entered into an administrative consent order with the NJDEP which required the plant to be upgraded to meet existing effluent limits specified in the NJPDES Permit.  



C.
Proposed Improvements.



13.
The New Jersey-American Water Company through its subsidiary Applied Water Management Inc. proposes to construct a new trash trap and post aeration tank, install a new disc filter and ultraviolet disinfection system, replace all pumps and deteriorating equipment, replace a large above-ground steel tank with a an underground tank which would extend three feet above grade, bring an emergency generator to the site, and increase the height of the sewage treatment plant building from 10  feet to 14  feet.



14.
A 60 KW, diesel emergency generator will be placed on a concrete pad 96 feet from McCann Mill Road.  Diesel fuel will be stored in a double-walled tank with containment.  The emergency generator will be tested once a week for approximately 30 minutes.  There will be an enclosure for sound attenuation.    The generator will provide electric service to the sewage treatment facility during periods of interrupted electric service.  



15.
The site is visited on a daily basis by a technician driving an SUV or pick-up truck.   Approximately,  every two weeks  sludge is removed in a 3,500 gallon vacuum truck which is 35 foot long.  The truck has trouble navigating the steep driveway during inclement weather.  To remedy this situation, it is proposed that the driveway be paved. 



D.
Zoning Considerations.



16.
Public utilities are permitted in all zones in Tewksbury Township as a conditional use.   Variances from the conditional use requirements are considered under N.J.S.A. 40:55D-70d(3) which requires the affirmative vote of 5 of 7 members of the Land Use Board, with the Mayor as a Class I member and a member of the governing body as a Class III member of the Land Use Board not permitted to participate in “d” variance applications.    



17.
The conditional use requirements for a public utility facilities are set forth in Section 801 of the Tewksbury Township Development Regulations Ordinance (DRO):


“A.
Public Utilities Facilities.


1.
The proposed installation in a specific location must be reasonably necessary for the satisfactory provision of service by the utility to the neighborhood or area in which the particular use is located.


2.
Adequate fences and other safety devices shall be provided to enclose all equipment, structures, and buildings within a secure compound as required by the Approving Authority consistent with any State or federal laws or regulations in effect at the tie of the construction.


3.
All equipment, structures, and buildings shall be screened from public view and from adjacent properties in accordance with the standards set forth in Section 631, subsection 6 entitled ‘buffers’ of this Chapter.  All landscaping and other improvements comprising the buffer area shall be visually impervious after 5 years of maturity and shall be maintained to provide an effective buffer in perpetuity.  Landscaping which is dead, diseased or damaged by wildlife shall be replaced with landscaping which is of like maturity to that which was dead, diseased or damaged.  Any structure approved as part of the buffer requirement shall be maintained in good condition.  The Township Land Use Board shall determine, as a condition of approval, whether applicant or owner shall be responsible for the maintenance provisions set forth in this subsection.


4.
Off-street parking shall be provided at the rate of 1 space per employee for the highest usage time.


5.
All equipment, structures and buildings shall maintain a minimum distance of one hundred (100) feet form the public street right-of-way and three hundred (300) feet form side and rear lot lines adjoining a residential use or a residential zone district and two hundred (200) feet from side and rear lot lines adjoining a non-residential use or a non-residential zone district. ”



18. 
With respect to 801A.1., the NJDEP has required the New Jersey-American Water Company, Inc. to make the proposed requirements.  It is essential that the existing residents which are served by the Pottersville Wastewater Treatment Plant and the future residents whose homes may be included within the sewer service area are served by an operational sewer plant.  Enhanced treatment is necessary to protect the Lamington River.
The proposed improvements are absolutely necessary for the residents served by the Pottersville Wastewater Treatment Plant and for the protection of the public health and general welfare since the outfall for the Plant is the Lamington River.



19.
 With respect to Section 801A.2, the existing fence is in poor condition.  The applicant agreed to repair it to the approval of the Township Planner.  



20.
With respect to Section 801A.3, the photographs which the applicant introduced show that the site is heavily wooded but the sewage treatment plant is not “visually impervious” In winter months  The sewage treatment plant is visible from the driveway opening on McCann Mill Road.  It was suggested by the applicant’s planner McKenzie and Township Planner Banisch that the topography, trees, and the small facilities on site did not require vegetation around the entire property.  Rather, they agreed that the appearance of the sewage treatment plant should be enhanced with the installation of  a peaked roof  with shingles, the exterior of the building  improved with either siding or treatment, and other improvements be made to the approval of the Township Planner.



21.
With respect to Section 801A.4, there is a sufficient parking area for the single vehicle that visits the site at any time.  



22.
With respect to Section 801A.5,  the existing sewage treatment  plant has a front yard setback of 116 feet from McCann Mill Road, the generators will be set back 96 feet and the new tank will be set back 141 feet from McCann Mill Road, while the Ordinance requires a 300 foot front setback where the site adjoins a residential use.



23.
The sole resident to testify at the public hearing was Ward Anthony, who resides at 9 Rinehart Lane, which is north of the subject property.  Planner McKenzie suggested that landscaping be planted on his property, which Mr. Anthony would be required to maintain.  He was amenable to this recommendation. 




E.
Justification for Variances.



24.
A conditional use is a use which is permitted in a zone, but not at every location in the zone.  Conditional uses are subject to special requirements like Section 801A in the Tewksbury Township DRO.  



25.
The standard for the positive criteria of special reasons for a conditional use variance under N.J.S.A. 40:55D-70d(3) was established in Coventry Square v. Westwood Zoning Bd. of Adjustment, 138 N.J. 285, 298-299 (1994):


“We hold that the proof of special reasons that must be adduced by an applicant for a ‘d’ variance for one or more conditions imposed by ordinance in respect of a conditional use shall be proof sufficient to satisfy the board of adjustment that the site proposed for the conditional use, in the context of the applicant’s proposed site plan, continues to be an appropriate site for the conditional use notwithstanding the deviations from one or more conditions imposed by the ordinance.  That standard of proof will focus both the applicant’s and the board’s attention on the specific deviation from conditions imposed by the ordinance, and will permit the board to find special reasons to support the variance only if it is persuaded that the non-compliance with conditions does not affect the suitability of the site for the conditional use.  Thus, a condition-use variance applicant must show that the site will accommodate the problems associated with the use even though the proposal does not comply wit the conditions the ordinance established to address those problems.”

In Burbridge v. Mine Hill, 117 N.J. 376 (1990), our Supreme Court stated that cases in which the variance would create an entirely new non-conforming use would require greater proof to demonstrate the merits of such a variance than do cases in which the applicant seeks only a minor expansion of a pre-existing non-conforming use. 


26.
The Board concludes that the existing vegetation and the 20 feet drop from the road substantially buffer the sewage treatment plant and the related facilities from the road and adjoining properties.  The view of the facility from the driveway opening at McCann Mill Road is not buffered by the vegetation.  That view can be ameliorated by enhancing the appearance of the sewage treatment plant, which the applicant has agreed to do.



27.
The Board finds that the setback for the generator and the new tank which will be 3 feet above the ground are substantially hidden from the road by reason of the existing vegetation the topography.   McCann Mill Road is approximately 17 feet higher than the existing sewage treatment plant and the proposed improvements.  The Board finds that the improvements to the site are still consistent with the purpose and spirit of Section 801A.  



28.
The requested relief can be granted without substantial detriment to the public good and without impairing the intent and purpose of the zone plan and zoning ordinance of the Township of Tewksbury.



F.
Site Plan Considerations.




 29.
The applicant proposed to install a 20 foot tall stanchion with three light fixtures.



30.
The applicant also proposes to install light fixtures on the four sides of the sewage treatment plant.  



31.
The Board is concerned with excessive lighting.  




32.
At the request of the Board, the applicant agreed to put the building mounted lights on motion detectors in order to minimize the amount of night light.  



33.
The lights on the stanchion would be shielded and directed downward in order to preclude glare or sky glow.  The lights on the stanchion  would be manually turned on and off.




NOW, THEREFORE be it resolved by the Land Use Board of the Township of Tewksbury on this 2nd day of  June 2010  that the application of  The New Jersey American Water Company Inc. for minor site plan, conditional use, and conditional use variances under N.J.S.A. 40:55D-70d(3) be approved in accordance with a plan titled:  “
MINOR SITE PLAN AND VARIANCE APPROVAL FOR                    NEW JERSEY AMERICAN WATER POTTERSVILLE WASTEWATER TREATMENT PLANT UPGRADES, BLOCK 24, LOT 17.01, MCCANN MILL ROAD TEWKSBURY TOWNSHIP, HUNTERDON COUNTY, NEW JERSEY SEPTEMBER 30, 2009, prepared by American Water Company, Applied Water Management, Inc. Andrew J. Higgins, P.E., Dated September 30, 2009 and last revised April 9, 2010 consisting of Sheets CS, C1, C2, C3, C4, C5, C6, C7, A1, and M2,  subject, however, to the following conditions:



1.
Conditions recommended by Land Use Board Engineer William H. Burr, IV, P.E. in his report of March 12, 2010, as modified by the Land Use Board:


“1. 
N/A


2.
Section 801.A.2 of the DRO requires that adequate fences and other safety devices shall be provided to enclose all equipment, structures, and buildings within a secure compound.  A review of the site in the field, as well as, a review of photographs provided by the applicant revealed that there is an existing chain link fence with barbed wire surrounding the existing compound.  I note however that this fence appears to be showing signs of wear and tear.  The applicant should clarify if the existing fence is proposed to be replaced or repaired in order to provide for a secure facility.  The applicant must repair the fence to the approval of the Township Planner.


3.
The plans contain a label referencing ‘proposed drainage’ near the southwest corner of the existing facility; however, it is not clear what improvements are being proposed.  The plans should be revised to clarify exactly what drainage improvements are being proposed along with any applicable construction details.  (The applicant addressed drainage issues associated with the project). 


4.
The plans propose to pave the existing gravel driveway and parking area with new asphalt.  The applicant should clarify if these existing areas will be enlarged in any way or simply resurfaced to prevent erosion, reduce maintenance, etc. (area not enlarged)  In addition, I recommend a minimum surface course (I-5) thickness of 2” be used instead of 1-1/2” as currently shown on the plans.  (The applicant testified that the area will not be enlarged and will use a minimum surface court (I-5) thickness of 2”).

5.
N/A


6.
The plans have been revised to indicate a 4” HDPE pipe sleeve to be placed under the existing driveway for future off-site water service.  The plans should be further revised to provide a typical trench detail indicating the materials to be used for backfill around this pipe.  (The plans will be revised per the applicants testimony).

7.
The plans should be revised to label whether the existing discharge pipe is to remain as is or if it will be replaced as part of the facility improvements.  (The plans will be revised per the applicants testimony and the within resolution).

8.
The plans propose a generator to be placed within the southwest portion of the facility.  Testimony should be provided to clarify the frequency of when this generator will be exercised and at what times this will take place and also the duration.  ( See finding 14 herein). Information should also be provided on the noise emitted from this generator. (The testimony disclosed the generator would meet State and local noise regulations.) In addition, the plans should clarify whether there is a concrete pad proposed under this generator.  (There will be a concrete pad.)  Finally, I would recommend that concrete bollards be placed around this generator to protect this unit from vehicles that will be accessing and maneuvering within the site.  (The applicant agreed to place the bollards around the generator).  

9. 
The plans propose a freestanding light pole along the northern portion of the facility, as well as, building mounted light fixtures on each side of the existing building.  Testimony should be provided to clarify whether these lights are proposed to be on continuously around the clock or just intermittently as needed. (See Conditions 2 & 3 herein.)  In addition, the plan should be revised to clearly indicate the average light intensity in footcandles to confirm compliance with the ordinance lighting requirements.  (The applicant agreed to revise the plans consistent with this comment) Finally, is the building mounted light on the south side of the building (which will be directed away from the facility) necessary? (The applicant provided testimony that safety reasons dictate the necessity for this light).


10.
The applicant requires approval from the following outside agencies:


a.
NJDEP – Freshwater Wetlands General Permits No. 2 and 10.


b.
NJDEP – Freshwater Wetlands Transition Area Waiver.


c.
NJDEP – Flood Hazard Area Permit.


d.
Hunterdon County/Tewksbury Township Board of Health.


e.
Hunterdon County Soil Conservation District.”


 Copies of the certification should be provided to the Land Use Board Engineer and Shana Goodchild, LUA.



2.
The lights on the stanchion are to be recessed, shielded, and directed downward.  The lights are to be operated manually, only turned on when needed,  and not on automatic controls.  The lights may not create glare or sky glow on adjoining properties or the road.  The lights are subject to the approval of the Land Use Board Engineer.



3.
The building mounted security lights shall be on motion detectors.  The lighting is subject to the approval of the Land Use Board Engineer to insure that the lights are as unobtrusive as reasonably possible.



4.
A driveway permit is required for the paved driveway.  



5.
The applicant’s landscape architect or Civil Engineer shall meet with the Township Planner and Ward Anthony of 9 Reinhart Lane in order to ascertain the appropriate landscaping on Mr. Anthony’s property to buffer his residence from the subject property.  The applicant shall be required to plant the required landscaping and shall replace any landscaping which dies within one year.  Thereafter, Mr. Anthony shall be responsible for the maintenance of the landscaping.



Mr. Anthony and his family shall allow the applicant and its landscape contractor access to his property and the landscape area for the planting and maintenance of the landscaping.



6.
In accordance with the testimony, the above ground steel tank shall be removed from the site.



7.
The sounds from the emergency generator shall meet Tewksbury Township and NJDEP standards.  The emergency generator shall not be tested between the hours of 11:00 PM – 8:00 AM.



8.
Chlorine shall be kept in a locked room.  



9.
The applicant shall improve the appearance of the sewage plant building by installing a peaked roof with shingles, improving the sides of the building with treatment or siding and shutters, and other enhancements  to the approval of the Township Planner.   



10.
Compliance with all applicable federal, state, county and municipal legislative enactments, rules and regulations.



11.
Certification by the applicant in writing to the Secretary of the Tewksbury Township Planning Board that all necessary approvals from other governmental agencies have been obtained, with copies of said approvals or write-offs or letters of non-jurisdiction attached to said certification.



12.
The payment of all required fees and escrows.



13.
The within variances must be utilized within one year from the date of this memorialization resolution or the variances shall be null and void and have no effect.



14.
No truck traffic shall be permitted to turn around in neighboring residential driveways.

Roll Call Vote
Those in Favor:
Mrs. Baird, Mrs. Devlin, Mrs. Czajkowski, Mr. Shapack and




Mr. Johnstone


Those Opposed:
None

· Resolution No. 10-13 Sblendorio Tewksbury Holdings, LLC Application No. 10-02, Block 45, Lot 41 Eligible to vote:  Mrs. Devlin, Mrs. Czajkowski, Mr. Moriarty, Mr. Kerwin,  Mr. Shapack and Mr. Johnstone

Mr. Bernstein noted a few minor changes which were accepted by the Board.  Mrs. Baird objected to allowing group therapy in the resolution since it was not discussed during the public hearing and the neighbors are not present for the adoption of the resolution.  Mr. Johnstone agreed that it is unfair to the public to allow group therapy at this juncture.  Mr. Bernstein agreed that the resolution would read that the applicant would have to return to the Board for permission for group therapy sessions.    

A motion was made by Mrs. Devlin and seconded by Mr. Shapack to approve Resolution No. 10-13.  The motion carried by the following roll call vote:

LAND USE BOARD

TOWNSHIP OF TEWKSBURY

APPLICATION # 10-02

RESOLUTION # 10-13



WHEREAS, SBLENDORIO TEWKSBURY HOLDINGS, LLC has applied to the Land Use Board of the Township of Tewksbury for a variance under N.J.S.A. 40:55D-70d(1) for the occupancy by any medical or  general offices and alternatively by the occupancy of Oldwick Associates in Psychotherapy and Fresh Coffee Now in a building which is located at 152 Oldwick Road, Oldwick and for the expansion of a free-standing sign on property which is designated as Block  45, Lot 41 on the Tewksbury Township Tax Map, which premises is located in the R-1.5 (Residential) Zone, and



WHEREAS, in 1992 John R. and Joyce G.  Brady, as the purchasers under contract of the subject property, applied to the Tewksbury Township Board of Adjustment, a predecessor to the Tewksbury Township Land Use Board, in application #92-10, for permission to continue retail sales in the two greenhouses, to continue the two dwelling units, and to change the use in the main building from retail sales to a tea room restaurant, antiques, and high-end crafts such as silversmithing, and



WHEREAS, that application was approved on June 15, 1992 and a memorialization resolution was adopted on September 21, 1992, and



WHEREAS, the memorialization resolution in Condition 1.c. limited the hours of operation: 


“c.
The premises shall be operated from 9:30 am to 5:30 pm seven days per week; the Tea Room shall be operated for lunch only between the hours of 11:00 am and 3:00 pm.  The tea room shall be permitted to serve tea [sic] coffee and desserts between the hours of 3:00 pm and 5:00 pm daily.”



AND, WHEREAS,  in 1995 John R. and Joyce G. Brady applied to the Tewksbury Township Board of Adjustment in application #95-06 to expand the hours of operation for a new tenant who would conduct  art classes, and



WHEREAS, the application was presented and approved on May 15, 1995, and



WHEREAS, the resolution dated May 15, 1995 permitted art classes to be conducted between 9:00 AM to 10:00 PM Monday through Friday and 9:30 AM to 5:30 PM on Saturday, and reiterated the hours of operation for The Tea Room to be between 11:00 AM and 3:00 PM for lunch and to serve tea, coffee, and desserts between 3:00 PM and 5:00 PM daily, and



WHEREAS,  Anthony Sblendorio, as the purchaser under contract, applied to the Tewksbury Township Board of Adjustment in application #ZBA 01-31 for permission to operate his landscape business from the site, and



WHEREAS, that application was approved on November 19, 2001 and a memorialization resolution was adopted on February 6, 2002, and



WHEREAS, the memorialization resolution in Conditions A, C, and G required:


“A.
The applicant shall (after an application to the County Planning Board for permission to change the entrance location to the property) tar and chip the then existing driveway that provides access to the premises.  This shall not be delayed any longer than six months from the final approval date of this resolution.  (i.e. if the county [sic] Planning Board has not made a decision the applicant shall tar and chip the existing driveway even if this means it must be done twice).”


“C.
The applicant shall park all of the commercial vehicles and equipment used in the business on the property away from the nearest neighbors or stored inside at a location designated by the Township Engineer.  The applicant shall be limited to eight pieces of equipment or commercial vehicles on the property.  As used here commercial vehicles shall be defined as vehicles that shall have a GVW of 10,000 or more or construction equipment of any kind.  By way of example, trucks with dual rear wheels shall be limited by this restriction.”


“G.
The Applicant shall submit a revised site plan which shall locate all the revisions that have been made since the last site plan approval and the details required by this resolution.”



AND, WHEREAS, the current application was presented by Attorney Douglas J. Janacek, Esq. of the firm of Gibbons, P.C.; Anthony Sblendorio, a principal in Sblendorio Tewksbury Holdings, LLC;  Dr. Larry Farmer and Lorna Farmer, who are principals in Oldwick Associates in Psychotherapy;  and Civil Engineer Ronald Kennedy, P.E. of the firm of Gladstone Design, Inc. at the April 21, 2010 and May 19, 2010 Land Use Board Meetings, and



WHEREAS, the application was reviewed by Land Use Board Engineer William H. Burr, IV, P.E. of the firm of Maser Consulting, P.A., and Township Planner Frank Banisch, P.P. of the firm of Banisch Associates, and



WHEREAS, the Board, after considering the evidence presented by the applicant, the Municipal Consultants, and neighboring property owners, has made the following factual findings:



A.
The Subject Property.



1.
The subject property contains 5.01 gross acres and 4.73 net acres.  The site is rectangular, with a width of approximately 300 feet and a depth of more than 700 feet.



2.
Current tenants  on the site are Doggie Stylin Dog Groomers, Ross & Owren Catering, The Tewksbury Land Trust, Back to Nature Landscape Associates, and two apartments.  



B.
Non-Compliance with Prior Plans.



3.
Condition G in the memorialization resolution in application #ZBA1-31 which was adopted on February 6, 2002 required the applicant to submit a revised site plan which would locate all the revisions which had been made since the last site plan was approved and the details required by the resolution.
The Planning Board Engineer approved the revised plan on February 20, 2002.



4.
 Land Use Board Engineer William Burr in numbered Paragraph 11 of his report of April 16, 2010, revised April 19, 2010 noted some discrepancies between the use variance plan revised April 8, 2010 and the survey dated December 18, 2001.  


“11.
Upon review of the previous Zoning Board Resolution of Approval No. 01-31 (which permitted the landscaping business to occupy the site), there are several conditions that do not appear to have been complied with including:


a.
Condition A required the applicant to tar and chip the existing driveway that provides access to the premises.  The existing driveway remains in a gravel condition, but has not been tar and chipped.


b.
Condition C required the applicant to park all of the commercial vehicles and equipment used in the landscaping business on the property away from the nearest neighbors or stored inside at a location designated by the Township Engineer.  It appears that vehicles and equipment are being stored to the southwest of the building adjacent to the greenhouse which is the closest point on the site to the adjoining neighbors.”



5.
The memorialization resolution in application # 92-10 which was adopted on September 21, 1992 in Condition h required 53 un-delineated parking spaces.  The subsequent resolutions did not mention an increase in the number of parking stalls.  The plan which was submitted with the present application shows 74 parking stalls.  



C.
The Proposed Tenants



6.
Back to Nature occupies approximately 3,091 square feet of office space.  Anthony Sblendorio testified that he is presently downsizing his landscape business and expects it to soon leave the subject property.



7.
Anthony Sblendorio proposes to lease 987 square feet to Fresh Coffee Now for a two  person office and to lease 1,025 square feet to Oldwick Associates in Psychotherapy.  The Tewksbury Land Trust will relocate their office within the building and reduce their office size from 514 square feet to 125 square feet.



8.
Dr. Farmer testified at the April 21, 2010 meeting that Oldwick Associates in Psychotherapy started in 1983.  It currently has six psychologists and clinical social workers and two staff members.  In the past, a psychiatrist practiced with the group and Oldwick Associates would consider adding a psychiatrist to the group.  



9.
Dr. Farmer testified that the therapists see patients for 50 minutes and stagger their hours so that the patients do not all arrive and leave at the same time.  The witness estimated that 25 patients are seen on a average day.  



10.
Oldwick Associates in Psychotherapy operates from 8:00 AM to 10:00 PM Monday through Thursday, 8:00 AM to 6:30 PM on Friday and 9:00 AM to 4:30 PM on Saturday.  



11.
The therapists see individuals or family members but do not engage in Group Therapy.



12.
Oldwick Associates in Psychotherapy is presently operating in one of the Lance Buildings at 48 Oldwick Road.  The organization needs to move as the building it  occupies is for sale.  



13.
Dr. Farmer estimated that the 15 parking stalls to be allocated to Oldwick Associates in Psychotherapy is adequate.  



14.
Oldwick Associates in Psychotherapy would be installing an additional bathroom which would impact the existing septic system.  



D.
The April 21, 2010 Meeting.



15.
Anthony Sblendorio initially sought carte blanche to lease space in his facility for any medical or business office.  The Board was not inclined to grant carte blanche relief.  


16.
The subject property is within a residential district and not all office uses are compatible.  As an example, a busy pediatrician or dental office would not be compatible with the neighboring uses.



17.
No Board Member expressed any concern with the operation of either Oldwick Associates in Psychotherapy or Fresh Coffee Now from the site. 



18.
Gerhard and Nancy Fuchs reside at 148 Oldwick Road (Block 45, Lot 39) in back of and to the south of the Sblendorio building.  Dr. James and Kathleen Wolf reside at 150 Oldwick Road (Block 45, Lot 40) to the southwest of the subject property.  Both couples were concerned with storm water from the subject property flowing onto their property.   




19.
The Board directed the applicant to present an accurate variance plan which would include a survey of existing conditions with the modifications required by the Township Professionals, such as drainage facilities, but not a complete site plan.  




20.
The application was continued to the May 19, 2010 Land Use Board meeting.





E.
The May 19, 2010 Meeting.



21.
Subsequent to the initial Land Use Board meeting on April 21, 2010 and prior to the May 19, 2010 meeting, the applicant submitted to the Land Use Board Engineer and the Township Planner a plan titled:  “Existing Conditions Plan” prepared by Ronald  Kennedy, P.E. of Gladstone Design, Inc. dated April 29, 2010.  The plan was reviewed by the Township Professionals.  Land Use Board Engineer William H. Burr, IV, P.E.  issued a report dated May 17, 2010 and Township Planner Frank Banisch, III, P.P. issued a report dated May 13, 2010.  



22.
Engineer Kennedy presented a marked-up copy of his plan at the May 19, 2010 Land Use Board meeting which was marked A-1.  The plan showed the existing gravel driveway and  parking lot north of the building to be paved.  A plan dated February 1, 2002 which was approved by the Planning Board Engineer Robert Lorentz, P.E. in a letter dated February 20, 2002 regarding application # ZBA01-31 showed total impervious lot coverage of 26.6% (54,797 square feet).  The total impervious lot coverage on the site has since increased to 29.8% (61,390 square feet).  Mr. Kennedy proposed to remove the excess gravel and restore to grass those areas on A-1 which are colored in green, in order to reduce the total impervious lot coverage to the previously approved 26.6%.  



23.
Engineer Kennedy testified that he would re-establish or create a new swale along the southern property line that would divert storm water from going on the Fuchs’ property and direct it toward the area where Back to Nature presently stores landscape materials, stumps and branches.  This swale would be constructed once Back to Nature vacates the property and cleans up the storage area.  



Engineer Kennedy also testified that he would re-establish or create a new swale along the southern property line between the high point located to the west of the existing septic disposal field and the gravel parking lot that would divert storm water from flowing the Wolf’s and Fuchs’ properties and direct the water to the existing inlet located in the southwest corner of the parking lot.  Furthermore, Engineer Kennedy testified that a swale would be established along the southern property line which would divert storm water from the above referenced high point and direct it to the west to Oldwick Road where there are drainage facilities.



24.
The applicant agreed to Mr. Fuch’s request that there be no increase in storm water runoff or channeling.  Based on Mr. Kennedy’s testimony, the storm water runoff on the neighboring properties will be substantially reduced.



25.
Board Members were concerned with the runoff from the proposed paved driveway and the extensive paved parking area.  The Board determined that a paved driveway should be installed along with the appropriate drainage facilities but that only the handicapped parking stall should be paved, but not the balance of the gravel parking area.  



26.
Kathleen Wolf was concerned with the location of the dumpster near her property and the noise from garbagemen on the site at 5:00 AM – 6:00 AM.  The applicant agreed to move the dumpsters to a more appropriate location.  The Board directed the applicant to hire garbagemen whose hours on the property would be restricted to 9:00 AM to 5:00 PM.



27.
In order to properly delineate the parking stalls, the applicant agreed to install concrete bumper stops with rebar anchors.



28.
The substantial changes to the facility and the schematic nature of A-1 requires a revised site plan to be submitted to the Land Use Engineer and Township Planner for their approval.  Mr. Kennedy agreed to have revised plans submitted to the Township’s professionals within 30 days of the adoption of the within resolution.



F.
The Requested Variance Under N.J.S.A. 40:55D-70d(1).



29.
The applicant’s attorney contended that the present application seeks to amend the resolution which was granted to Anthony Sblendorio on February 6, 2002 for permission to operate his landscaping business on the subject property.  The Board finds that the present request is a new application for new uses.  



30.
The Board of Adjustment in three resolutions has approved a variety of nonresidential uses on the subject property.  The structures have been modified and the site has been developed in a nonresidential manner.  



31.
The site containing  5.01 gross acres and 4.73 net acres is considerably larger than the minimum lot size of 1.5 acres in the R-1.5 Zone.  Existing nonconformities associated with the site are excessive total impervious lot coverage of 29.8%, while the ordinance limits total impervious lot coverage to 15% in the R-1.5 Zone, and a floor area ratio (FAR)  of 6.1%, while the Zoning Ordinance limits the FAR to 4% in the R-1.5 Zone.  The total impervious lot coverage is to be reduced to the previously approved 26.6%.  Since the total impervious lot coverage and FAR were previously approved, they need not be approved at this time.   



32.
There is a question as to the scope of the prior resolutions, and their current efficacy, but clearly the site could be used by  another landscape contractor.  The Board finds that the use of 1,025 square feet by Oldwick Associates in Psychotherapy and 987 square feet by Fresh Coffee Now, accompanied by a reduction of more than 2,000 square feet by Back to Nature Landscape Associates and its anticipated  removal from the site would promote the following purposes of the Municipal Land Use Law under N.J.S.A. 40:55D-2:



“a.
To encourage municipal action to guide the appropriate use or development of all lands in this State, in a manner which will promote the public health, safety, morals, and general welfare;”  The public health and general welfare is advanced by the retention of Oldwick Associates in Psychotherapy in Tewksbury Township.



“c.
To provide adequate light, air and open space;” The oversized subject property provides sufficient light, air, and open space.  



“e.
To promote the establishment of appropriate population densities and concentrations that will contribute to the well-being of persons, neighborhoods, communities and regions and preservation of the environment;”  The proposed uses are less intense than the existing landscape business and will have fewer impacts on the community and the adjoining uses.



“g.
To provide sufficient space in appropriate locations for a variety of agricultural, residential, recreational, commercial and industrial uses and open space, both public and private, according to their respective environmental requirements in order to meet the needs of all New Jersey citizens;” The subject property has provided a home to various commercial and office uses.  The proposed uses are among the least obtrusive that could utilize the site.  



“h.
To encourage the location and design of transportation routes which will promote the free flow of traffic while discouraging location of such facilities and routes which result in congestion or blight;” The proposed uses will generate less traffic than most commercial or office uses.”



33.
Applicants for use variances for new non permitted uses under N.J.S.A. 40:55D-70(d)(1) must prove special reasons.   Kohl v. Fair Lawn, 50 N.J. 268 (1967),  Medici v. BPR Co., 107 N.J. 1 (1987), and New Brunswick Cellular v. Bd. of Adj., 160 N.J. 1,21 (1999), require an applicant for a d(1) variance to  prove that the general welfare is promoted by the particular suitability of the subject property for the proposed use.  



34.
The Board finds the subject property is particularly suitable for a low intensity office use:

· The Board of Adjustment in the memorialization resolution which was adopted on September 2, 1992 for  application #92-10 in finding 7 noted that the owner of the property testified that he purchased the subject property in June 1960, prior to the introduction of zoning in Tewksbury Township, and had used the site for retail commercial use and two dwelling units.  While the specific uses may have lost their prior nonconforming status by reason of a change in tenancies, the Board finds that the non-residential use of the property remains extant.

· Unlike many of the properties in the VB (Village Business) District in Oldwick, the subject property has adequate parking for nonresidential uses. 

· The setback of the structures more than 425 feet from the road and the parking more than 400 feet from the road along with the heavy foliage on the property makes it particularly suitable for the proposed low intensity office uses which do not require a heavily traffic street or proximity to the road.



35.
The variance under N.J.S.A. 40:55D-70d(1) for the occupancy of Oldwick Associates in Psychotherapy and Fresh Coffee Now within the building on the subject property can be granted without substantial detriment to the public good and without substantially impairing the intent and purpose of the zone plan and zoning ordinance of the Township of Tewksbury.  



G.
The requested Sign Expansion Variance Under N.J.S.A. 



40:55D-70c



36.
Land Use Board Engineer Burr in his May 17, 2010 report diligently discusses the request for an expanded directory sign: 



“4.
The applicant is seeking a bulk variance to increase the size of the business directory sign which is located along Oldwick Road.  It appears from the submitted sign rendering that the applicant is proposing to increase the directory sign by 2.5 S.F. (2 new signs at 1.25 S.F. each), from 4.44 S.F. to 6.94 S.F.



The DRO does not currently contain standards for business directory signs in the R1-5 District.  However, since the Township has standards for ‘Retail, Commercial and Business Uses in the VB District’, pursuant to Section 720E.5 of the DRO, such standards could be used as a guide to evaluate the signage being proposed by the applicant.  Section 720E-5.c of the DRO states “In any building containing four or more separate businesses, a directory sign, which shall be one non-flashing and non-rotating ground sign, shall be permitted for announcing each of the tenants in addition to the signs noted in subsection E-3.a of this section.  Its area shall not exceed 6 square feet and its height shall not exceed 12 feet.”


The Board notes that the new sign will have the same posts as the existing one with two new 20 inch x 9 inch panels for new tenants.  



37.
Lorna Farmer argued persuasively that the patients going to Oldwick Associates in Psychotherapy would have difficulty in seeing the sign at night and requested minimal lighting.  The Board agreed to two shielded 60 watt light fixtures on each side of the sign downward lit with no glare or skyglow on adjoining properties or the road, with the light automatically turned off at 9:30 PM.



38.
The Board finds that the increase in the size of the sign is warranted under N.J.S.A. 40:55D-70c(1)(c) on the basis of the location of the building being about 425 feet from the road, and not visible at night to motorists.



39.
The requested sign variance can be granted without substantial detriment to the public good and without substantially impairing the intent and purpose of the zone plan and zoning ordinance of the Township of Tewksbury.



NOW, THEREFORE be it resolved by the Land Use Board of the Township of Tewksbury on this 2nd day of June 2010 that the application of   Sblendorio Tewksbury Holdings, LLC for permission to use its building for any medical or office use be denied.  



BE IT FUTHER RESOLVED that the application of Sblendorio Tewksbury Holdings, LLC for permission to lease 1,025 square feet in its building to Oldwick Associates in Psychotherapy and 987 square feet to Fresh Coffee Now be approved in accordance with a plan titled:  “Existing Conditions Plan” prepared by Ronald Kennedy, P.E. on April 29, 2010 and revised per this resolution, subject however to the following conditions:



1.
Conditions recommended by Land Use Board Engineer William H. Burr, IV, P.E. in his report of May 17, 2010 as modified by the Land Use  Board:

6. 
Upon review of the recently submitted Existing Conditions plan, this office has the following comments and/or recommendations for the Board’s consideration:

a.   The applicant shall pave the existing driveway and handicapped parking 
stall at this time.  

b.   The plan now reflects a proposed handicapped parking stall and signage, 
as well as, a proposed handicap accessible ramp proposed to be 
constructed to the building entrance.

c. 
As mentioned in my previous review letter, there is a large area in the southeastern portion of the site which contains various construction and landscaping debris, storage, and other miscellaneous items and debris.  I would recommend that the plan be revised to indicate the future disposition of this area and a discussion should be held on when this area will ultimately be cleaned up.

d.
The plan indicates that there is currently 61,390 S.F. (29.8%) of lot coverage on the property.  However, a plan dated February 1, 2002, which was approved by the Township Engineer as a result of the 2001 Zoning Board approval, reflects an approved lot coverage of 54,797 S.F. for the property.  As a result, the applicant would either need to remove this excess lot coverage or apply to the Land Use Board for a lot coverage variance to permit the excess coverage to remain on site.  If the applicant chooses to remove the excess lot coverage, the Existing Conditions plan would need to be revised to show the areas that would be removed to bring the property in compliance with the limits which were previously approved.  

e.
The previously approved plan, dated February 1, 2002, reflects various improvements on the site including the construction of berms and planting of landscape buffers which I do not believe were ever completed.  In an effort to alleviate some of the concerns from the neighbors expressed at the April 21, 2010 meeting, I would recommend that berms, swales and landscape buffers be installed on the property to alleviate stormwater runoff and buffering issues. The Existing Conditions plan should be revised to reflect these proposed improvements.

7.
Upon review of the previous Zoning Board Resolution of Approval No. 01-31 (which permitted the landscaping business to occupy the site), there are several conditions that do not appear to have been complied with including:

a.   Condition A required the applicant to tar and chip the existing driveway that provides access to the premises; however, this was never completed as testified to by the applicant at the April 21, 2010 Board meeting.  I would recommend that the Board require the applicant to pave the driveway . . . tar and chip as previously required.  

b. Condition C required the applicant to park all of the commercial vehicles and equipment used in the landscaping business on the property away from the nearest neighbors or stored inside at a location designated by the Township Engineer.  It appears that vehicles and equipment are being stored to the southwest of the building adjacent to the greenhouse which is the closest point on the site to the adjoining neighbors. 



2.
Applicable conditions from prior resolutions concerning the subject property:   


Application # 92-10


“C.
The premises shall be operated from 9:30 AM to 5:30 PM seven days per week”, except for the hours specified for Oldwick Associates in Psychotherapy herein and Back to Nature Landscaping  in Application # ZBA 01-31 Condition B.    


“E.
The goods offered for sale shall be high quality first rate goods.  Only one bay of the three bay garage shall be used at any one time for occasional retail sales.”


Application # 95-06


“b.
There shall be no outdoor activity either in connection with the activities to be held on the premises other than the movement of automobiles or motor vehicles”, and the storage by Back to Nature Landscaping.


“c.
There shall be no new lights installed on the parking lot and existing outside lights shall be placed on photo cells and timers so that the timing shall not extend through the night.  This is limited to lights used for visibility and security lights in the premises shall be permitted.”


Application #ZBA 01-31


“B.
The applicant and the owners of the premises shall not permit the movement of any third-party commercial vehicles on the property earlier than 8 AM.  This is intended to restrict the emptying of dumpsters on the property and other commercial vehicles entering the property.  (This shall not effect the hours of operation that the applicant seeks 7 AM to 6PM Monday through Saturday; the business shall be closed on Sunday.  The applicant shall be permitted to move its vehicles on and off the property during the hours of operation).


C.
The applicant shall park all of the commercial vehicles and equipment used in the business on the property away from the nearest neighbors or stored inside at a location designated by the Toiwnship Engineer.  The applicant shall be limited to eight pieces of equipment or commercial vehicles on the property.  As used here commercial vehicles shall be defined as vehicles that shall have a GVW of 10,000 or more or construction equipment of any kind.  by way of example, trucks with dual rear wheels shall be limited by this restriction.


D.
There shall be no additional lighting on the premises.”



3.
A Site Improvement Plan shall be added to the Kennedy “Existing Conditions Plan” which shall show the following, including the appropriate construction details:



a.
A paved driveway from the County Road to the parking area  with drainage appurtenances and a paved handicapped space to the approval of the Land Use Board Engineer and the Township Planner.  Any drainage improvements impacting Oldwick Road must also be approved by Hunterdon County.



b.
The reduction in total impervious lot coverage on the site to 26.6% by the removal of gravel and the restoration of  those areas to grass as shown in A-1 which are colored in green.  The green areas are to be temporarily protected while the grass is established to the approval of the Land Use Board Engineer.  



c.
The establishment of the swales on the southern portion of the property to protect the Fuchs’ and Wolf’s residential properties from storm water runoff, which swales shall be permanently maintained.



d.
Spot elevations and grades are to be shown on the plans in sufficient detail to confirm adequate slopes and drainage to support the proposed site improvements.



e.
One of the greenhouses on the site has been demolished and all that remains is the foundation.  That is to be clearly delineated on the plan.  The Board makes no determination on the status of the demolished greenhouse, as that issue was not before it.  



f.
The existing outdoor lights shall be shielded and placed on a timer, with the lights turned off automatically at 9:30 PM.



g.
The dumpster shall be moved away from the adjoining residence to a more appropriate location which is subject to the approval of the Township Planner and the Land Use Board Engineer.



h.
Pursuant to Condition C in application #ZBA 01-31, the parking of commercial vehicles and the storage of equipment shall be located away from the residential neighbors.



i.
The parking stalls are to be defined with concrete bumper stops secured in the ground with rebar anchors or a comparable alternative which is acceptable to the Land Use Board Engineer.



j.
Housekeeping items required by the Land Use Board Engineer and the Township Planner.



4.
The Site Improvement Plan is to be presented to the Land Use Board Engineer and the Township Planner for their approval within 30 days of the adoption of the within resolution and all requested revisions are to be made within 14 days of the request by the Land Use Board Engineer and the Township Planner.  A Certificate of Occupancy for the requested new uses cannot be issued until the Site Improvement Plan is approved by the Land Use Board Engineer and the Township Planner, and the required swales along the southern property line is constructed, but not including the swale where the Back to Nature storage is located.



5.
A bond or a performance guarantee is to be posted for the improvements to the site in an amount which is required by the Land Use Board Engineer and in a form which is subject to the approval of the Township Attorney.  



6.
The operation of  Oldwick Associates in Psychotherapy and any successor therapists for the 1,025 square feet is subject to the following conditions:



a. 
There shall be a maximum of six consulting rooms with a maximum of six therapists and two office personnel on site at any time.  



b.
The hours of  operation shall limited to 8:00 AM – 10:00 PM Monday – Thursday, 8:00 AM – 6:30 PM on Friday, and 9:00 AM – 4:30 PM on Saturdays.



c.
The hours for the therapists seeing patients shall be staggered so that patients will be arriving and departing at different times. 



d.
There shall be no group therapy, although the therapists may see up to three people who are either related or in a single household at one time.  (An application may be made for group therapy).



e.
Board of Health and County Board of Health approval for the additional bathroom and increase in the volume of sanitary sewage to the existing septic system, if required.



7.
 Fresh Coffee Now is limited to a two person office with no public visitors to the site other than Federal Express, UPS, and alike.





8.
The free-standing sign may be expanded by the addition of two 20 inch x 9 inch panels.   Lorna Farmer’s request for combining the panels for Oldwick Associates in Psychotherapy was not considered as it was not part of the application.  The sign may be lit on both sides by 60 watt bulbs in shielded fixtures which are directed downward with no glare or skyglow on adjoining properties and the road to the approval of the Land Use Board Engineer and the Township Planner.  The lights shall be automatically turned off at 9:30 PM.



9.
Compliance with all applicable federal, state, county and municipal legislative enactments, rules and regulations.



10.
Certification by the applicant in writing to the Secretary of the Tewksbury Township Land Use Board that all necessary approvals from other governmental agencies have been obtained, with copies of said approvals or write-offs or letters of non-jurisdiction attached to said certification.



11.
The payment of all required fees and escrows.



12.
The within variances must be utilized within one year from the date of this memorialization resolution or the variances shall be null and void and have no effect.



13.
New tenants who are substantially similar to the existing ones, as determined by the Zoning Officer and the Land Use Administrator, may move into the premise without Land Use Board Approval.   Factors which the Zoning Officer and Land Use Board Administrator will consider in making their determination are the similarity of the existing and proposed uses, the intensity of operations, traffic generation, and the impact on neighbors and the neighborhood.  The Zoning Officer and Land Use Administrator shall not permit any new uses which are not comparable with existing ones.  In the event that the Zoning Officer and the Land Use Administrator do not find that a proposed new tenant is substantially similar, and is not a permitted use, an application need be made to the Land Use Board for a d(1) variance.  The Zoning Officer and Land Use Administrator shall determine whether site plan approval is required for new tenants, regardless of whether they are permitted or non-permitted.   



14.
Immediately after Back to Nature vacates its office use at the site, the outdoor storage area in the southeast corner of the site must be properly cleaned up and the swale referred to in Finding 23 constructed to the approval of the Land Use Board Engineer and the Township Planner.

Roll Call Vote

Those in Favor:
Mrs. Devlin, Mrs. Czajkowski, Mr. Shapack and Mr. Johnstone

Those Opposed:
None

Master Plan Public Hearing

· Housing Element and Fair Share Plan
Mr. Frank Banisch was present and explained that at the last hearing (May 19, 2010) comments were received from the public and based on those comments amendments were made to the plan.  He explained that two (2) plans have been created, one addressing the COAH numbers and the other addressing the Highlands numbers.  Mr. Banisch indicated that he spoke with both Mr. Bernstein and Mr. Selvaggi and his recommendation to the Board is to have Mr. Bernstein draft a memorializing resolution which will state that only one (1) of the plans will be in effect and the trigger will be what the Township Committee decides.  Mr. Banisch noted that the differences between the plans are on page eight of the COAH plan and page 8 of the Highlands plan.  

Mr. Van Doren noted for the record that he missed the May 19, 2010 hearing but listened to the recording and signed the certification.  Mr. Van Doren explained that it is his understanding that the Township Committee could submit both plans to COAH.  Mr. Banisch agreed but noted that COAH will likely not certify two (2) plans and the Township would ultimately be asked to pick one (1) plan for certification.  Mr. Johnstone opined that sending both plans to the Township Committee will provide them with more flexibility.  Mr. Van Doren encouraged the Board to include the language discussed on May 19, 2010 that rescinds the plan if COAH is no longer in existence.  
Mrs. Baird also noted that she listed to the recording and signed the certification.  

Mr. Dillon spoke about Bill S1 which will do away with COAH and he opined that language in the executive summary needs to be stronger.  Mr. Banisch read into the record Mr. Bernstein’s language to which the Board agreed was appropriate.  
There being no additional questions from the Board, Mr. Johnstone opened the meeting up to the public.  

Frances Spann, Farmersville Rd., noted that the Township is currently operating under an extension of its second round substantive certification and it expires on June 8, 2010 unless the Township files a plan to have that continue;  Mr. Banisch agreed.  Ms. Spann expressed concern about the plan becoming null and void prior to the Township receiving its substantive certification.  Mr. Bernstein opined that if the COAH number is no longer in effect the builders remedy would not come into play until the new agency that replaces COAH gives each municipality some time to comply; there should be a period of repose.    

George Cassa, Guinea Hollow Road, following up on the comments regarding Bill S1 noted that S1 contains language prohibiting a municipality from changing zoning on any site identified in the Master Plan as an inclusionary site.  Mr. Cassa cautioned the Board about the overlay zone south of Route 78.  

Basil Hone, King Street, asked if the Land Use Board will be making a recommendation about which plan is the better plan.  Mr. Johnstone anticipated that the Board will vote on the plans and then discuss recommendations, if any.  Mr. Hone had a few questions on page 5 and noted that the build out will be significantly less than the projection because the numbers were skewed due to the Toll Brothers development.  Mr. Banisch agreed to re-characterize it to show that the Toll Brothers numbers was an isolated circumstance.  Mr. Hone had corrections to page 6, 10 and 11.
There being no further questions or comments from the public Mr. Johnstone closed the hearing to the public.  
There being no further questions or comments from the Board Mrs. Baird made a motion to adopt the Highlands Housing Element and Fair Share Plan and the COAH Housing  Element and Fair Share Plan subject to the changes and corrections discussed.  Both plans will be forwarded to the Township Committee.  Mr. Mackie seconded the motion.  The motion carried by the following roll call vote:

Ayes:
Mrs. Baird, Mr. Van Doren, Mr. Mackie, Mrs. Devlin, Mr. Czajkowski, Mr. Shapack, Mr. Metzler, Mr. Dillon and Mr. Johnstone.  

Nays:
None

Mr. Johnstone asked if the Board wanted to make a recommendation to the Township Committee about either of the plans.  Mrs. Devlin opined that the Land Use Board should take a stand and make a recommendation.  Mr. Shapack agreed.  Mr. Johnstone disagreed because he is fearful that by opting in it restricts the Township in the future; it restricts large lot landowners as well as the flexibility for the Township.  Mrs. Devlin disagreed and reminded the Board that the Township can opt in or out at any time.  She also reminded the Board that Mr. Banisch noted that by opting in it may give the Township more flexibility when it comes to allowing commercial growth south of Oldwick.  Mr. Banisch explained that if there is a need for infrastructure support the clearest route to get it would be to make it a TDR receiving area and the Highlands would be motivated to help the Township; he opined that if the Township doesn’t opt in there won’t be sewer service in the area south of Oldwick.  Mrs. Baird agreed with Mr. Johnstone.  
Robin Love noted that the question for the Township Committee on June 8, 2010 is not if they are opting in, it is what plan they will submit to COAH; she opined that it does not limit the Township if the Highlands plan is submitted.  Ms. Love suggested that the Land Use Board make a recommendation to the Township Committee as to which plan is strategically better than the other.  
A long discussion ensued regarding procedural questions related to opting in and submitting the Highlands Housing Plan or the COAH Housing Plan.  Several questions posed could not be answered.  Mr. Bernstein suggested sending those questions on to Michael Selvaggi, attorney for the Township Committee.  
Frances Spann, Farmersville Road, noted that if the Township decides to send the COAH plan, under the current third round rules, the Township would be obligated to provide for the housing and employment growth projections even if the Township does not meet them; by sending the Highlands Housing Plan it gives the Township time to deal with the overlay zone south of Route 78.      

Mr. Dillon suggested that the Board send a letter to the Township Committee indicating that the Board is in favor of lower numbers but there are concerns with filing the Highlands numbers and the ramifications.  The Board authorized Mr. Bernstein to draft a letter based on Mr. Dillon’s suggestion.  The Board asked Mr. Bernstein to forward a draft to Mr. Dillon, Mr. Banisch, Mr. Johnstone, Mr. Benson and Ms. Goodchild for their review prior to sending it to the Township Committee.  Mr. Van Doren opined that the questions are good but that the questions are better suited for the Highlands Council, not the Township Committee and its professionals.  
Master Plan Consistency Review

· Ordinance No. 06-2010

Mrs. Baird made a motion to find Ordinance No. 06-2010 not inconsistent with the Master Plan.  Mrs. Czajkowski seconded the motion.  Mr. Dillon asked what the $163,000 DOT grant is for and if it is tied to anything that would require modifications to any of the elements of the Master Plan.  Mr. Van Doren explained that it is funding for the next phase of the Bissell Road project; it does not involve sidewalks or widening.  

The motion carried by the following roll call vote:

Ayes:
Mrs. Baird, Mr. Van Doren, Mr. Mackie, Mrs. Devlin, Mrs. Czajkowski, Mr. Shapack, Mr. Metzler, Mr. Dillon and Mr. Johnstone

Nays:
None

ADJOURNMENT

There being no further business, the meeting adjourned at 9:40 p.m. by motion of Ms. Van Doren and seconded by Mrs. Baird.  

Respectfully submitted,

Shana L. Goodchild

Land Use Administrator
PAGE  
38

