LAND USE BOARD MINUTES
April 7, 2010

The Tewksbury Township Land Use Board met in a regularly scheduled meeting on the above date in the Municipal Meeting Hall, 60 Water Street, Mountainville, New Jersey.  The meeting was called to order at 7:35 p.m.

Present: Blake Johnstone, Mary Elizabeth Baird, Dana Desiderio, Bruce Mackie, Shirley Czajkowski, Michael Moriarty arrived at 7:42 p.m., Ed Kerwin, Arnold Shapack, Alt. #1, Eric Metzler, Alt. #2 and Tom Dillon, Alt. #4.

Also present:  Randall Benson, Zoning Officer, William Burr, Land Use Board Engineer and Daniel S. Bernstein, Land Use Board Attorney.

Absent:  Shaun Van Doren, Elizabeth Devlin and Pino Blangiforti (Alt. #3). 
There were approximately twelve (12) people in the audience.

OPEN PUBLIC MEETING ACT STATEMENT

Mr. Johnstone opened the meeting by announcing that adequate notice of the meeting had been provided by posting a copy thereof on the Police/Administration Building bulletin board, faxing a copy to the Hunterdon Review and the Hunterdon County Democrat, and filing with the Municipal Clerk, all on January 7, 2010.

PLEDGE OF ALLEGIANCE

Those present stood and pledged allegiance to the American flag.
CLAIMS

Mr. Johnstone asked the Board if there were any questions or comments regarding the following claims to which the response was negative.  Ms. Desiderio made a motion to approve the claims listed below and Mr. Kerwin seconded that motion.  The motion carried by the following roll call vote:
1. Bernstein & Hoffman – Attendance at 3/17/10 LUB Meeting – invoice dated March 18, 2010 ($400.00)

2. Bernstein & Hoffman – Land Use Board Escrow – Todd (B14, L17.11) – invoice dated March 15, 2010 ($675.00)

3. Bernstein & Hoffman –Land Use Board Escrow – Cocoziello (B38, L16.14) – invoice dated March 16, 2010 ($300.00)

4. Maser Consulting – Land Use Board General Planning – invoice #141753 ($130.00)

5. Maser Consulting – Land Use Board Escrow – Johnson informal (B23, L4, 36, 2, & 20) – invoice #139422 ($585.00)

6. Maser Consulting – Land Use Board Escrow – Brown (B11, L34) – invoice #141759 ($227.50)

7. Maser Consulting – Land Use Board Escrow – Wetteland (B12, L42) – invoice #141760 ($325.00)

8. Maser Consulting – Land Use Board Escrow – Klumpp (B11, L38) – invoice #141754 ($65.00)

9. Maser Consulting – Land Use Board Escrow – Woodstone Custom Builders (B15, L9.04) – invoice #141757 ($195.00)

10. Maser Consulting – Land Use Board Escrow – Vilenchick (B12, L32/33) – invoice #141758 ($162.50)

11. Maser Consulting – Land Use Board Escrow – Pottersville WWTP (B24, L17.01) – invoice #141761 ($1040.00)

12. Maser Consulting – Land Use Board Escrow – Todd (B14, L17.11) – invoice #141762 ($747.50)

13. Maser Consulting – Land Use Board Escrow – Prouty (B39, L5) – invoice #141763 ($390.00)

14. Maser Consulting – Land Use Board Escrow – Morris (B16, L7) – invoice #141764 ($390.00)

15. Maser Consulting – Land Use Board Escrow – A.M. Best (B46, L2.01, 5 & 6) – invoice #141865 ($390.00)

16. Maser Consulting – Land Use Board Escrow – Johnson Informal (B23, L4, 36, 2 & 20) – invoice #141866 ($195.00)

17. Suburban Consulting – Land Use Board Inspection – Oldwick Animal Hospital (B45, L28) – invoice #13740 ($201.32)

Roll Call Vote:

Ayes:  Mrs. Baird, Ms. Desiderio, Mr. Mackie, Mrs. Czajkowski, Mr. Kerwin, Mr. Shapack, Mr. Metzler,  Mr. Dillon and Mr. Johnstone

Nays:  None

CORRESPONDENCE

A motion was made by Mr. Shapack and seconded by Mrs. Baird acknowledging receipt of the following items of correspondence.  All were in favor.  

1. NJ Planning Officials State Planning Conference – Affordable Housing…What’s Next.  April 23, 2010.

2. A letter dated March 30, 2010 from Stephen Risse regarding an informal review for a variance and minor site plan for BW Furlong & Associates, Block 23, Lot 29.01.

3. A letter dated March 29, 2010 from David Bunevich regarding Hilary Prouty – Resolution No. 10-05 (10-07)

4. A copy of a letter dated March 25, 2010 from David Bunevich to Daniel Bernstein regarding Hilary Prouty – Resolution No. 10-05 (10-07).

5. A letter dated March 25, 2010 from Grace Messinger of the NJ Resource Conservation and Development regarding a Project Advisory Committee meeting on May 6, 2010.

6. Notice of Freshwater Wetlands Application from James L. Johnson regarding Block 23, Lot 20.

7. Notice of Freshwater Wetlands Application from James L. Johnson regarding Block 23, Lot 36.

8. Notice of Freshwater Wetlands Application from James L. Johnson regarding Block 23, Lot 4.

9. A letter dated March 23, 2010 from the Alliance for Historic Hamlets, Citizens to Save Tewksbury and Residents Alliance for Neighborhood Preservation, Inc. regarding the Time of Decision Rule and Rockaway Village District overlay zone.

10. A letter received on March 30, 2010 from the Environmental Commission regarding Variance Appl. No. 09-08, Wetteland, Block 12, Lot 42.

11. Memorandum dated March 29, 2010 from Frank Banisch regarding A.M. Best, Block 46, Lots 2.01, 6 & 6.

12. A letter dated April 2, 2010 from Bill Burr regarding A.M. Best, Block 46, Lots 2.01, 5 & 6.

13. A letter dated April 1, 2010 from Bill Burr regarding George Wetteland, Block 12, Lot 42.

14. A copy of a letter dated March 31, 2010 from the NJ Highlands Council to Mayor Hoffman regarding JCP&L, Block 17, Lot 2.

15. A copy of a letter dated April 1, 2010 from Neil Yoskin to NJ Highlands Council regarding JCP&L block 17, Lot 2.

16. A letter dated April 7, 2010 from Anthony Sblendorio of Back to Nature to Blake Johnstone requesting the April 21, 2010 agenda for a public hearing.  

Minutes

· March 17, 2010
Ms. Desiderio made a motion to adopt the March 17, 2010 minutes, seconded by Mrs. Baird.  All were in favor.  Mr. Mackie abstained.  

Ordinance Report

There were no ordinances to report on.
Public Participation

Mr. Johnstone asked the public if there were any questions or comments regarding anything not on the agenda.
Mr. Jonathan Holt, 2 Fox Hill Road was present to address the letter from the Highlands Council to the Mayor and Township Committee which was written in response to the March 23, 2010 public hearing.  Mr. Holt read the following into the record:

The comment process will provide an important mechanism to allow any interested parties, including Tewksbury Township and JCP&L, to react to any issues raised in the application or the work session.  The Highlands Council’s decision in this matter will include a document that addresses and is responsive to the comments received on this project, but only with regard to comments that are within the Highlands Council’s limited scope of review.  By copy of this letter to the attached service list, the Highlands Council is providing notice to the interested parties that have provided written comment to date.  Additional public notice will be provided on the Highlands Council website.  Please be advised that written public comments previously submitted to the Highlands Council regarding historic and scenic resource protection and the landscape plan will be considered by the Highlands Council; these do not have to be resubmitted unless the commentor wishes to provide supplemental materials.
For the purposes of this review, the Highlands Council’s analysis is limited to a determination whether the JCP&L project is consistent with those goals and purposes of the Highlands Act pertaining to: 1) historic resource protection; and 2) scenic resource protection.  This analysis will be guided by the attached pages of the RMP which include the programs Historic Resource Protection and Scenic Resource Protection at pages 291 through 296.  In addition, the Highlands Council will be considering the provisions of the Highlands Act and NJDEP’s rules at N.J.A.C. 7:38 as they relate to historic and scenic resource protection.  For the purposes of this review, it is important to note the following:  1)  the Fairmont Historic District is listed in both the New Jersey and National Registers of Historic Places (see attached map); and 2) the project is not adjacent to or within any regionally significant resources in the Highlands Scenic Resources Inventory.  It is also important to note that the Township of Tewksbury has designated Fox Hill Road as a scenic road and the RMP’s Scenic Resource Protection Program encourages local governments to develop scenic resource protection measures within their jurisdiction and sub-regions.  
Mr. Holt sadly reported that in a conversation yesterday with Jesse Landon, Township Administrator, he was informed that there may be some question as to whether the Township Committee is going to send a letter to the Highlands Council.  Mr. Holt expressed frustration not knowing whether the Township Committee is going to support the good work of the Land Use Board when it denied the JCP&L application.  

He went on to request, on behalf of the Friends of Fairmount Historic District, that the Land Use Board develop its own letter or resolution commenting on the landscape plan.  Mr. Holt pointed out that the landscape plan submitted fails to meet the local ordinance requirements.  

Mr. Johnstone noted that he sat through all the public hearings and has a strong opinion that this does not belong in Tewksbury or in its proposed location.  Mr. Johnstone opined that multiple ordinances are being violated by the proposal and that JCP&L is failing to see that there are other alternative locations.  Mr. Johnstone recommended sending a letter indicating all the violations to the various ordinances.  He expressed his frustration with the Highlands Council wanting Tewksbury to partner with them in the Planning Area and that they should be willing to support Tewksbury’s current ordinances; otherwise how can Tewksbury trust the Highlands Council to come to the Township’s defense in the future.  He suggested communicating to the Highlands Council that if they want Tewksbury to partner with them they should support the Land Use Board’s position that this project should not go forward.  Mr. Johnstone suggested sending a letter to the Mayor and Committee and to the Highlands Council.  Ms. Desiderio agreed with Mr. Johnstone.
Mr. Shapack opined that the Board should do everything it can to get it out of sight.
Ms. Desiderio opined that the Land Use Board letter to the Township Committee should urge them to submit a letter. Ms. Desiderio explained that the Township Committee asked her to draft a letter.  She drafted a 6 page letter and was told by Mr. Landon that, based on advice of counsel, the letter would not be sent.  Ms. Desiderio opined that it is important that the Land Use Board urge the Township Committee to send the letter she drafted.  Mr. Johnstone opined that two (2) letters could be sent, one to the Township Committee urging them to send a letter to the Highlands Council.  Mr. Johnstone suggested that Ms. Desiderio send her 6 page letter to Ms. Goodchild so that the Land Use Board could use the body of that letter.
A motion was made by Mr. Johnstone, seconded by Ms. Desiderio to send the following letters:

A letter to the Township Committee urging them to send a letter to the Highlands Council as outlined by Ms. Desiderio.  Also, the letter from the Township Committee should indicate that if the Highlands Council wants to partner with the Township they should take the next step which is to prove they are willing to support Tewksbury’s ordinances.  

A letter to the Highlands Council using the body of Ms. Desiderio’s letter as a basis along with the notation that they should support the Township if they want Tewksbury to partner with them.  

Roll Call Vote:

Ayes:  Mrs. Baird, Mr. Desiderio, Mrs. Czajkowski, Mr. Moriarty, Mr. Kerwin, Mr. Shapack, Mr. Metzler, Mr. Dillon and Mr. Johnstone.

Nays:
None

Mr. and Mrs. Holt thanked the Board for their consideration.  

Chris Teasdale, present as the Environmental Commission Chairman, volunteered his services if the Land Use Board needs any help with the Master Plan Re-examination report process.  He reminded the Board that the Environmental Commission just finished the ERI.  Mr. Johnstone noted that the Township Planner will be preparing most of the draft and encouraged Mr. Teasdale to forward any comments to him for inclusion. 
There being no further comments, Mr. Johnstone closed the public participation portion of the meeting.  

RESOLUTIONS
· Resolution No. 10-06 Michael and Jennifer Brown Application No. 09-04, Block 11, Lot 34 front and side setback variances

Eligible to vote:  Ms. Desiderio, Mr. Mackie, Mrs. Czajkowski, Mr. Shapack, Mr. Kerwin, Mr. Metzler and Mr. Dillon
Ms. Desiderio made a motion to adopt Resolution No. 10-06, seconded by Mr. Kerwin.  The motion carried by the following roll call vote:

LAND USE BOARD  

TOWNSHIP OF TEWKSBURY

APPLICATION # 09-04

RESOLUTION # 10-06



WHEREAS, MICHAEL and JENNIFER BROWN have applied to the Land Use Board of the Township of Tewksbury for dimensional variances in order to retain a partially enclosed overhang (hereinafter “overhang”) to a detached garage on property which is located at 1114 Califon-Cokesbury Road and  designated as  Block 11, Lot 34 on the Tewksbury Township Tax Map, which premises is located in the HL (Highlands) Zone, and



WHEREAS, the overhang was constructed in violation of the Development Regulations Ordinance (DRO) and without the applicants having obtained a building permit, and



WHEREAS, the Township of Tewksbury filed a summons with the North Hunterdon Municipal Court which case  is pending, and 



WHEREAS, the Township of Tewksbury filed enforcement action in the Superior Court of New Jersey, Law Division, Hunterdon County,  Docket No. HNT-L-88-09 titled The Township of Tewksbury, Plaintiff, v. Jennifer Brown, Defendant which resulted in a Stipulation of Settlement being entered on December 1, 2009 which provided in pertinent part:


“1.
Brown shall expeditiously and with due diligence pursue her pending variance application before the Board.  Brown shall agree to respond to any requests for additional information from the Board, its members, staff, or appointed officials, in writing, within seven (7) days from the request for such information.  If Brown cannot provide a response within the aforesaid seven-day period, she shall, within seven (7) days, provide a written explanation to the Board, with a copy to counsel for the Township, explaining why a response is not possible and providing a date when such a response is anticipated to be provided.


2.
The Board shall have one hundred twenty (120) days from the time Brown’s application is deemed complete to review same and render a decision thereon.  Tewksbury’s decision to enter into this stipulation of Settlement shall not be construed as an endorsement of Brown’s application, and Tewksbury shall make no representation as to the success or merits of Brown’s pending application before the Board.


3.
During the pendency of the land use application, Brown shall promptly pay to the Board any escrow deficiencies within five (5) days of being notified of same.  Failure to do so shall be deemed to be a breach of the within Stipulation.


4.
If the Board grants Brown the requisite variance relief, she shall file and pay for any and all applications required to be made for a Building and/or Zoning Permit within seven (7) days of her receipt of the Board’s Resolution memorializing said approval.  Brown further agrees to further comply with and address any and all conditions that may be imposed by the Board with any approval granted.  Tewksbury makes no representation as to the reasonableness or need of any condition that the Board may deem appropriate to impose.


5.
In the event the Board denies Brown the variance relief sought, she may file an appeal in accordance with the time limitations imposed by R 4:69.  If she chooses not to appeal or if the appeal is not successful, the subject construction must be razed within thirty (30) days of the appeal being denied or the Resolution being adopted (in the event no appeal is taken).”



AND, WHEREAS, the variance application presented by Jennifer Brown and her attorney Richard W. Krieg, Esq. of the firm of Bubb Grogan & Cocca at the March 3, 2010 Land Use Board meeting, and



WHEREAS, the application was reviewed by Land Use Board Engineer William H. Burr, IV, P.E. of the firm of Maser Consulting, P.A., and



WHEREAS, the subject property is improved with a masonry home, a detached masonry garage, an over-sized driveway, a stone well, a shed, and a stone fireplace, and



WHEREAS, along the southern property line is a New Jersey Power and Light Company easement with an electrical transmission tower which straddles the property line, and



WHEREAS, the subject property contains 4.5165 net acres, with a lot width of 300 feet and a lot depth of 700 feet, and



WHEREAS, the subject property is presently undersized, as the DRO requires a minimum lot size of 12 acres in the HL Zone, and



WHEREAS, the subject property is grandfathered under Section 706F2 and 3 of the DRO which provide:


“F.
Existing Undersized Lots 


.  . . 


2.
Any lawfully created parcel of land, at least three (3) acres in lot area, with a lot width of at least 225 feet, and a lot depth of at least 300 feet, in the HL Highlands District, LT Lamington District, FP Farmland Preservation District, or PM Piedmont District:


a.
Which has a lot area less than that now prescribed for a lot in the District in which such parcel is located, and


b.
Which was and in existence at the time of the adoption of any zoning ordinance regulation of this Township [including the zoning regulations of the Tewksbury Township Development Regulations Ordinance (2002), and any amendment thereto], by which the minimum lot area applicable thereto was increased so as to exceed the area of such lawfully created parcel of land, may be used for single-family dwelling purposes as a principal use; any single-family dwelling or accessory structure to it thereon may be enlarged, and any single-family dwelling or accessory structure to it thereon which shall accidently be destroyed may be replaced in the same location as it occupied on the lot immediately prior to said accidental destruction, and shall not constitute a non-conforming use or structure, provided that: . . .


3.
As to a parcel complying with the provisions of subsection (F)(2) of this Section, which has a lot area of at least 3 acres but less than 5 acres, in lieu of the minimum front yard, minimum side yard, minimum rear yard, maximum lot coverage and maximum floor area ratio now prescribed for the District in which the parcel is located, the following shall apply:


(a)
Front yard.  The front yard shall be at least 75 feet in depth.


(b)
Side yard.  Each principal building shall be provided with a side yard, each at least 40 feet in width.”



AND, WHEREAS, the subject property meets the requirements for an existing undersized lot under Sections 706F2 and 706F3, and



WHEREAS, the existing residence, which is approximately 100 years old and is not the subject of the present application, has a front yard setback of 1.65 feet, the detached masonry garage, which is the subject of the present application, is about 30 years old and has a minimum front yard setback of 45.87 feet, the  overhang has a minimum front yard setback of 42.06 feet, while the DRO in Section 706F3(a) requires a minimum front yard setback of 75 feet for lots between 3-5 acres meeting the requirements of Section 706F2, and



WHEREAS, the masonry garage has a minimum side yard of  45.12 feet, the overhang has a minimum side yard of 35.29 feet, while the DRO in Section 706F3(b) requires a lot containing 3 – 5 acres and complying with Section 706F2 to have a minimum side yard of 40 feet, and



WHEREAS, Jennifer Brown testified that she stores wood, a lawn tractor, quad, and bicycles within the overhang, and



WHEREAS, Mrs. Brown testified that there is living space above the detached garage which is used in conjunction with her single-family residence, and



WHEREAS, no member of the public attended the public hearing, and



WHEREAS, the requested dimensional variances are justified under N.J.S.A. 40:55D-70c(1)(c)  on the basis of the location of the existing nonconforming garage on the lot, which creates a hardship with respect to expansion, and



WHEREAS, the requested relief can be granted without substantial detriment to the public good and without substantially impairing the intent and purpose of the zone plan and zoning ordinance of the Township of Tewksbury.



NOW, THEREFORE be it resolved by the Land Use Board of the Township of Tewksbury on this 7th  day of  April 2010, that the application of  Michael and Jennifer Brown be approved in accordance with a plan titled:  “VARIANCE PLAN LOT 34 BLOCK 11 1114 CALIFON-COKESBURY ROAD TOWNSHIP OF TEWKSBURY HUNTERDON COUNTY NEW JERSEY”  prepared by Apgar Associates on June 19, 2009 and last revised October 2, 2009, consisting of a single sheet,  subject, however, to the following conditions:



1.
No new lighting shall be employed in conjunction with the partial enclosed garage overhang.  



2.
Pursuant to Paragraph 4 of the December 1, 2009 Stipulation, within seven days of receipt of the within resolution the applicants shall apply for a zoning permit and building permit.  The applicants shall diligently pursue these permits and retain the necessary professionals.  The applicants shall bring the overhang and the partial enclosure to code to the satisfaction of the Construction Official within 90 days of the adoption of the within resolution.  Failure to satisfy  the within condition shall result in the within approval and resolution be vacated and of no further force and effect.  



3.
No flammable materials shall be stored under the overhang.  



4.
The living space above the garage shall solely be used in conjunction with the existing residence and not as a separate dwelling unit.



5.
The applicant shall comply with all rules, regulations, ordinances and statutes of the Federal, State, County, and local municipal governments that may apply to the premises.  The applicant shall send a letter to the Land Use Administrator certifying compliance with the aforementioned rules, regulations, ordinances and statues.



6.
This resolution is conditioned upon the applicants paying all escrows, fees and real estate taxes.  



7.
Compliance with all terms of the December 1, 2009 Stipulation of Settlement.

Roll Call Vote

Those in Favor:
Mrs. Baird, Ms. Desiderio, Mr. Mackie, Mrs. Czajkowski, Mr. Shapack. Mr. Metzler, Mr. Kerwin and Mr. Dillon

Those Opposed:
None

· Resolution No. 10-07 Hilary Prouty Application No. 09-11, Block 39, Lot 5 Front and Side Setback Variances and Impervious Coverage Variance

Eligible to vote:  Mrs. Baird, Mrs. Devlin, Mrs. Czajkowski, Mr. Moriarty, Mr. Kerwin, Mr. Shapack, Mr. Blangiforti, Mr. Dillon and Mr. Johnstone

A motion was made by Mrs. Baird and seconded by Mr. Moriarty to approve Resolution No. 10-07.  The motion carried by the following roll call vote:

LAND USE BOARD  

TOWNSHIP OF TEWKSBURY

APPLICATION # 09-13

RESOLUTION # 10-07



WHEREAS, HILARY PROUTY has applied to the Land Use Board of the Township of Tewksbury for permission to  construct an addition to a single-family residence which is located  at  11 Church Street  on property designated as Block 39, Lot 5 on the Tewksbury Tax Map, which premises is located in VR (Village Residential) Zone, and



WHEREAS, the application was presented by Attorney David S. Bunevich, Esq., Civil Engineer Stephen E. Parker, P.E., Professional Planner Elizabeth C. McKenzie, P.P, Architect Edward O’Brien, and Hilary Prouty at the         March 17, 2010 Land Use Board meeting, and



WHEREAS, the application was reviewed by Land Use Board Engineer William H. Burr, IV, P.E. of the firm of Maser Consulting, P.A., and



WHEREAS, the Board, after considering the evidence presented by the applicant and Mr. Burr, has made the following factual findings:


A.
Subject Property.


1.
The subject parcel is a small rectangular lot with 63.88 feet of frontage on Church Street and a lot depth of 181.74 on the eastern side and 181.40 on the western side.  The lot contains .265 acres.


2.
The home on the site was originally constructed in the 1800’s.  A two-story addition to the rear of the home was approved by the Tewksbury Township Board of Adjustment (a predecessor of the Land Use Board) in 1986 and thereafter constructed.


B.
The Neighborhood


3.
The existing home on the site was described by Ms. McKenzie as “quite small”, containing 2,180 square feet.


4.
The subject property is located in the Village of Oldwick in an historic district.  


5.
The lots in Oldwick are of varying sizes, although almost uniformly smaller than the required minimum lot size of 1.5 acres in the VR Zone.


6.
There is a variation in the size of the homes in Oldwick, although the residences are generally smaller than the homes in the other zones in Tewksbury.


C.
The Proposed Addition.


7.
The applicant proposes to construct a 20 foot x 25 foot addition to the western side of the home.  The addition will have  height of 22 feet which is lower than the existing residence and no higher than the 1986 addition.


8.
The addition would be partially constructed on an existing driveway with 196.7 square feet of additional impervious lot coverage.


9.
The addition would serve as a study/guest bedroom with a full bathroom on the first floor and storage space on the second floor.


10.
The addition would maintain the historical ambiance of the residence.


D.
Required Variances.


11.
The subject property is substantially undersized, containing 0.265 acres while the Zoning Ordinance requires a minimum lot size of 1.5 acres in the VR Zone.  The lot has a width of 60.06 feet while 175 feet is required, and a depth of 181.57 feet which is deficient from the minimum of 250 feet.


12.
The covered porch has a front setback of 4.4 feet, the front wall of the existing residence has a front setback of 11.3 feet, the proposed addition would have a front setback of 23.6 feet, while the Zoning Ordinance requires a minimum front setback of 75 feet in the VR Zone.


13.
The existing residence has an eastern side yard of 4.7 feet,  a western side yard of 25.1 feet, the proposed addition would have a western side yard of 5 feet, while the Zoning Ordinance requires a minimum side yard of 30 feet in the VR Zone.


14.
There is presently 22% impervious lot coverage, the applicant proposes 23.7% total impervious lot coverage, while the Zoning Ordinance limits total impervious lot coverage to 15% in the VR Zone.


E.
Justification for Variances.


15.
The requested variances are justified under both the traditional practical difficulty and undue hardship rubric under N.J.S.A. 40:55D-70c(1) and promoting the purposes of the Municipal Land Use Law and balancing the benefits and detriments formula under N.J.S.A. 40:55D-70c(2).


16.
A hardship is provided by reason of narrowness and size of the subject property under N.J.S.A. 40:55D-70c(1)(a).  A hardship is also provided by reason of the location of the existing residence on the lot under N.J.S.A. 40:55D-70c(1)(c).  The existing residence is extremely small and cannot be expanded in a conforming manner.


17.
The requested variances are also justified under N.J.S.A. 40:55D-70c(2) by promoting the following purposes of the Municipal Land Use Law under N.J.S.A. 40:55D-2:


g.
To provide sufficient space in appropriate locations for a variety of . . . residential . . . uses . . . according to their respective environmental requirements in order to meet the needs of all New Jersey citizens;


The Board accepts Ms. McKenzie’s findings that the addition will “meet the needs of contemporary households” and provide a “more comfortable home.” The modest addition will make the “charming old house more viable to live-in in a modern world.”


i.
To promote a desirable visual environment through creative development techniques and good civic design and arrangements;


The Board finds the proposed addition to be an aesthetic enhancement to the home.


j.
To promote the conservation of historic sites and districts, open space, energy resources and valuable natural resources in the State and to prevent urban sprawl and degradation to the environment through improper use of land;


The addition will maintain the historic character of the home.


18.
The aerial map that Ms. McKenzie presented showed that the proposed deficient side yard and front setbacks are consistent with existing residences in Oldwick.


19.
There will be a minimal increase in impervious lot coverage as the addition will be constructed partially on the existing driveway.


20.
The Oldwick  Fire Company had been provided with a copy of the engineering plans and made no written objection to the proposed addition.  


21.
Benefits from the zoning deviations will substantially outweigh any detriments.  The requested relief can be granted without substantial detriment to the public good and without substantially impairing the intent and purpose of the zone plan and zoning ordinance of the Township of Tewksbury.


NOW THEREFORE BE IT RESOLVED, 
by the Land Use Board of the Township of Tewksbury on this 7th day of April that the application of Hilary Prouty be approved in accordance with plans titled:  “VARIANCE PLAN TAX MAP LOT 5 BLOCK 39 SHEET 42 TOWNSHIP OF TEWKSBURY HUNTERDON COUNTY, NEW JERSEY” prepared by Parker Engineering & Surveying, P.C. on August 18, 2008 and last revised February 15, 2010 consisting of two sheets and Architectural Sketches titled: “PROUTY RESIDENCE”, prepared by Edward O’Brien, R.A., consisting of 5 sheets, subject, however to the following conditions:


1.
The applicant must submit and receive approval from the Land Use Board Engineer for a Stormwater  Management Plan consisting of gutters and leaders from the existing home and addition directing water from pipes to one or more drywells.   In the event the subsurface conditions preclude the effective use of drywells, an alternative  Stormwater Management Plan, such as a rain garden, shall be submitted to the Land Use Board Engineer for his approval.  The Stormwater Management Plan shall reduce water runoff to no more than that produced by 15% impervious lot coverage during 1, 2, 5, 10, 20 and 100 year storm runoff.   The plan is to eliminate the runoff caused by the excessive 8.7% lot coverage.


2.
The applicant shall file a deed restriction which is subject to the approval of the Land Use Board Attorney and the Land Use Board Engineer which requires:


The continued maintenance of the approved  Stormwater Management Plan required in Condition l. 


3.
No building permit shall be issued until the applicant receives final approval from the Historic Preservation Commission.


4.
Any exterior light on the addition  shall not cause glare or sky glow.


5.
The application shall be revised to reflect the accurate lot coverage calculations.


6.
Conditions recommended by Land Use Board Engineer William H. Burr, IV in his report of March 12, 2010 as modified by the Land Use Board.


“1.
n/a


2.
n/a


3.
n/a


4.
n/c


5.
There appears to be discrepancies with respect to the proposed size of the proposed dwelling and subsequent impervious coverage increases between the variance plans and architectural renderings.  In addition, the lot coverage computation sheet which was submitted with the application form does not match the information provided on the variance plans.  The applicant should clarify these discrepancies so that the actual proposed square footage is consistent through the application.  I would also recommend that a chart be added to the variance plan summarizing the existing and proposed lot coverage amounts.


6.
See Condition 1 herein.


7.
n/a


8.
n/a


9.
n/a


10.
n/a



11.
the zone schedule on plan sheet 1 shall be revised to indicate the proposed variance for the minimum front yard setback.


12.
The plan should be revised to show the proposed topsoil stockpile locations, as well as the adjusted limit of disturbance line.


13.
n/a


7.
The applicant must obtain a building permit within one year from the adoption date of the within memorialization resolution and construction of the addition must be completed within two years from the adoption date of the within memorialization resolution or the variance shall be void and have no further effect.


8.
The applicant shall comply with all rules, regulations, ordinances and statutes of the Federal, State, County and local municipal governments that may apply to the premises.  The applicant shall submit a letter to the Land Use Administrator certifying compliance with the aforementioned rules, regulations, ordinances and statutes.  


9.
This resolution and the issuance of a certificate of occupancy hereunder is conditioned upon the applicant paying all escrows and fees.  


Roll Call Vote

Those in Favor:
Mrs. Baird, Mrs. Czajkowski, Mr. Moriarty, Mr. Kerwin, Mr. Shapack, Mr. Dillon and Mr. Johnstone

Those Opposed:
None

· Resolution No. 10-08 2009 Report of the Land Use Board

Ms. Baird made a motion to approve Resolution No. 10-08, seconded by Ms. Desiderio.  The motion carried by the following roll call vote:

LAND USE BOARD

TOWNSHIP OF TEWKSBURY

RESOLUTION NO. 10-08


Be it resolved by the Land Use Board of the Township of Tewksbury in the County of Hunterdon that the following shall represent the report from the Board in accord with the requirements of N.J.S.A. 40:55D-70.1.


Be it further resolved that the Secretary of the Board shall cause copies of this report to be sent to the Governing Body.


The applications in 2009 were as set forth in the attached Exhibit A:

ROLL CALL VOTE

Those in Favor:
Mrs. Baird, Ms. Desiderio, Mr. Mackie, Mrs. Czajkowski, Mr. Moriarty, Mr. Kerwin, Mr. Shapack, Mr. Metzler and Mr. Johnstone  

  

Those Opposed:
None  

Abstained:

Mr. Dillon

Public Hearing 

· George Wetteland

Application No. 09-12

Block 12, Lot 42

Impervious Coverage, Side and Front Setback Variances and Steep Slope Variance
Action Deadline June 24, 2010

George Wetteland, applicant, was present along with his engineer, Michael Textores from Van Cleef Engineering.  
George S. Wetteland, 31A Philhower Road was sworn in by Mr. Bernstein. 

Michael Textores, Professional Engineer, was sworn in by Mr. Bersntein.  Mr. Textores reviewed for the Board his qualifications which were accepted by the Board.

Mr. Textores explained that the application is for the construction of a pool and patio.  The property is a six (6) acre lot known as Block 12, Lot 42 located in the Highlands District.   Mr. Textores explained that the lot does not have road frontage and is served by a 12 foot wide common driveway from Philhower Road therefore requiring a variance for a lot that does not abut a public street.  The application is for a 20 x 40 foot in-ground swimming pool and patio to be located in the southeast corner of the lot.  The proposal will create an additional 2,100 sq. ft. of impervious coverage; the Highlands District has a 5% coverage limit, currently the existing coverage is 6.5% and with the addition of the pool and patio the coverage would increase to 7.3%, requiring a variance. The other variance is associated with the disturbance of steep slopes; there are slopes in excess of 25% in the area of the pool construction.  Mr. Textores noted that 5,200 sq. ft. of the impervious coverage on the lot is from the common driveway.  When asked about the material of the driveway, Mr. Textores responded macadam.  
Mr. Wetteland noted that many subdivisions in the 80’s and 90’s were supported and approved by the Board for common driveways instead of creating new roadways.  Mr. Wetteland opined that it is a hardship that the impervious surface of the driveway is included in the overall coverage calculation; if the common portion of the driveway were removed from the calculation the current coverage would be slightly above 5%.
Mr. Textores noted that there will be tree removal and additional runoff from the proposed improvements.  In an effort to mitigate the additional runoff they propose a drywell to the west of the proposed pool.  There are approximately 12 trees to be removed as part of the construction and the applicant has agreed to add additional landscaping to the east and south of the proposed pool.  Lot 34 will be the only lot with a visual impact so a majority of the landscaping is proposed to buffer the pool from that neighbor.  

Mr. Burr asked Mr. Textores to address each of his nine (9) comments.  Mr. Textores agreed to provide the calculations to satisfy the engineer.  When asked if the drywell is only for the pool and patio, Mr. Textores responded in the positive.  When asked if they would tie in the existing house, Mr. Textores explained that it would require a larger drywell and he noted that there is a septic plan that shows an existing drywell but they are unsure if it was actually constructed.  When asked where the runoff from the house is going, Mr. Wetteland was uncertain but agreed to enlarge the drywell to accommodate the westerly side of the house.  Mr. Johnstone noted that the Board likes to capture as much water as possible.  In conclusion, Mr. Textores and Mr. Wetteland agreed to address all the comments in Mr. Burr’s letter.  

When asked about the lighting, Mr. Textores indicated that there will be no additional lighting proposed except in the pool.  The consensus of the Board was that any lighting should be low voltage and directed downward.  

When asked about the size of the trees to be removed, Mr. Wetteland opined that most of the trees to be removed range in size from 10 inches to 21 inches in diameter.  When asked if he would be willing to plant additional trees, Mr. Wetteland responded in the positive and offered to do his best to preserve the existing trees as much as possible.  
Mrs. Baird noted that the patio is 50 from the rear setback and so the zone chart on the plan should reflect that distance.  Mr. Textores agreed to amend the plan to show the swimming pool and patio in the bulk requirement chart.  Mrs. Baird noted that given the proximity to the setback line there’s no margin for error; she noted that in the past pool companies constructing pools have violated setbacks.
Mr. Mackie noted that it appears there will be surface contour changing around a number of other trees on the property.  When asked about the expectation of survival of those trees, Mr. Textores noted that those trees are included in the calculation of trees to be removed.  When asked why the pool couldn’t be shifted to avoid some of the disturbance.  Mr. Textores agreed to shift the pool at least five (5) feet closer to the house to move it away from the rear setback and to also save additional trees; if the drainage works they will try to move it a total of 10 feet closer to the house.  

Mr. Shapack asked where the water runs now to which Mr. Textores explained that it runs around the back of the house and then down the hill (towards the proposed drywell).  When asked if he could consider a tree well for some of the trees that were marked to be removed, Mr. Textores agreed.  

Mr. Metzler asked how many houses are served beyond Mr. Wetteland’s house.  Mr. Wetteland responded one (1).  When asked if there will be walkways from the house to the pool, Mr. Textores responded in the negative.  

Mrs. Baird asked Mr. Wetteland how long he would be residing in the home to which Mr. Wetteland responded by saying that the current real estate market is unpredictable.  

There being no further questions from the Board, Mr. Johnstone opened the meeting up to the public for questions.  There being no questions, Mr. Johnstone opened the meeting up to the public for comments.  
Frank Imbriaco, 31 Philhower Road, was sworn in by Mr. Bernstein.  
Mr. Imbriaco read the following into the record:
Good Evening, my name is Frank Imbriaco.  My wife Julie and I, since 1990, own property on Block 12, Lot 41 which is the lot to the immediate West and downhill from the Wetteland’s.  I must say that this application for a variance came as a surprise because the property is on the market.  We have concerns as to the viability of a recreational project which will seriously affect us as neighbors.  To begin with a private right of way exists for ingress and egress for three (3) residences, the Nelson’s, the Wetteland’s and the Imbriaco’s.  Historically speaking it was an old driftway to allow logging and farming.  On average the road is 10 to 12 feet wide with crushed stone and it was paved in 2003 along the entire length, which runs in excess of 1,000 feet.  The paving was at driveway standards meant for cars and the occasional delivery truck.  Back in 2000, when oil was about $20 a barrel it cost roughly $25,000 to pave.  Using today’s $86 dollars a barrel oil, you do the math.  The fact, in my opinion, is that a project of this magnitude would require a great deal of excavation of materials.  Tandems and tri-axle dump trucks weighing, from 85,000 to 100,000 pounds times 30 to 40 trips each way.  A trackhoe would be necessary to excavate the pool and because of the slope of the mountain, the trackhoe would have to be unloaded on Philhower Rd. and it would travel approximately 800 feet or more; imagine the damage to the roadway.  A pool of this size would require periodic tanker loads of water to fill.  Again, at an extreme weight which can go as much as 100,000 lbs.  During the project the roadway will no doubt be covered with mud.  As the construction entrance will be through the woods there would have to be a clearing, which I question how many other trees will be removed beyond the 14 proposed by the applicant.  I doubt there will be a car wash station at the bottom of the road to keep our vehicles clean.  I know my family and from what I can see the other two (2) families like to have their cars clean.  I think the road will be destroyed from the weight of these truck and our lives will be inconvenienced and disrupted.  
 I have other concerns that are environmental, removing a large number of trees and cutting down the side of a mountain to create a plateau for a pool and patio will no doubt cause future runoff and erosion.  I have witnessed first hand the results of such imprudent activity.  The original builder and owner of this property cut back the mountain in 1998 and 1999.  He removed a very large number of trees on all sides, more than appeared necessary.  I contacted the township at that time about runoff.  Last year I noticed a sink hole just a few feet from the Wetteland’s property line on my property side.  I had it professionally repaired, it has returned.   I believe that there is runoff and I think the runoff comes in the direction of my lot.  I’m a person who walks a lot, not only for recreation but I also go to get my mail and as I walk, whether it be a rainy day or a sunny day, I take note of what is around me.  On rainy days I can tell you there is a lot of runoff coming down from the property as it exists now.  I have reviewed the engineering plans for this property and I do note that a drywell is included.  I’m concerned that even with multiple drywells that it will not contain the volume of runoff based on what I see at this point.  I’m also concerned about the contamination of our water supply.  The area of excavation for the pool and patio will create runoff that will travel West and it will reach a septic field.  I don’t know what the probability is for overage to that septic field.  If that happens can anyone guarantee that overage that the runoff creates in the septic field will not leach onto my property and contaminate my groundwater and aquifer and enter our well.  I don’t want to see a risk of something like that happening and the liability issues.  
Mr. Imbriaco opined that the proposal is a disruption to the natural topography for recreational purposes.  He explained that he witnessed the construction of Mr. Wetteland’s home and he is not aware of any existing drywells.  He also disagreed that all of the slopes are entirely man made.  The original owner and builder brought in a large amount of earth to build up the foundation on three (3) sides of the house. At the time there was a paved and gravel driveway that was obliterated by the heavy tandem and tri-axle trucks; the sides crumbled and pieces of the roadway broke off.  The result of that was extreme washout onto Philhower Road.  
Brian Nelson, 29A Philhower Road, was sworn in by Mr. Bernstein.  Mr. Nelson noted that he spoke with the applicant about the pool and expressed concern about the trucks and their impact on the driveway.  He asked that repairs to the driveway be a condition of approval.  Mr. Nelson also asked if the conditions on the approval pass on to the future owners to which Mr. Bernstein responded in the positive.  

Chris Teasdale, 11 Dinner Pot Rd. was sworn in by Mr. Bernstein.  Mr. Teasdale asked if the Board received the letter from the Environmental Commission to which the Chairman responded in the positive. 

There being no additional questions or comments from the public, Mr. Johnstone closed the public portion of the hearing.  

Mr. Johnstone opined that the first issue has to do with runoff from the property.  When asked if the drywell on the plan will handle the runoff Mr. Burr responded in the negative but opined that it the drywell is increased and the grading is adjusted it would be sufficient.  Mr. Wetteland indicated that he would install the size drywell Mr. Burr deems necessary.  

The second issue appears to be the driveway and possible damage that will be caused by the construction vehicles that will be using the common driveway to access Mr. Wetteland’s property.  Mr. Wetteland agreed to take responsibility for any damage to the common driveway but he would like the driveway to be assessed prior to the pool construction.  When asked by Mr. Johnstone if he or someone from Maser could assess the driveway, Mr. Burr responded in the positive.  Mr. Johnstone recommended that Maser conduct the assessment and provide a report to the neighbors, Mr. Wetteland and the Board.  At the conclusion of the project, the same engineer would go back to the site and reevaluate the driveway for any damage.  Mr. Wetteland agreed.  

Mr. Metzler noted that a video inspection could be performed.  He also suggested that a bond be posted and Mr. Bernstein supported that suggestion.  Mr. Bernstein noted that one of the problems with conditions is the difficulty in enforcing them, especially if the house is sold.  Mr. Burr’s firm should provide a maximum worst case scenario and the bond would be posted based on that figure.  When asked by Mr. Johnstone who pays for the initial inspection, Mr. Bernstein responded the applicant.  
Mr. Wetteland requested that if the variance is approved that he has a year to get the permit and a year to do the construction for a total of two (2) years.  The consensus of the Board was that that was acceptable.  Mr. Wetteland asked if he could request an extension and Mr. Bernstein responded in the positive but that it had to be on notice due to the presence of neighbors at the hearing.  

Mr. Imbriaco asked how the construction equipment would be accessing the site.  Mr. Wetteland explained that they would travel up the driveway where the garages are and behind the house on his property.  
Mr. Bernstein noted that the video inspection should be done first and the Grading and Surface Water Management Plan should be done prior to the permits.  The Certificate of Occupancy would not be issued until after the assessment of the driveway has been completed.  The following conditions were noted by Mr. Bernstein:

1. The report from Maser on the driveway

2. A video of the existing driveway from Philhower Rd. to Mr. Wetteland’s turn off.  
3. A bond for driveway improvements, if necessary

4. One (1) year to get permit and one (1) year to construct

5. Landscape plan to the approval of Maser with a permanent easement

6. Deed restriction with respect to the permanent maintenance of the landscaping and the Grading and Surface Water Management Plan

7. The applicant will need to mitigate runoff to at least 5%.  

8. All conditions in William Burr’s report

9. Access during construction will be via Mr. Wetteland’s driveway as described by Mr. Wetteland

10. Moving of the pool closer to the house a minimum of 5 feet but up to 10 feet.

Mr. Imbriaco expressed concern with Mr. Wetteland filling the pool with well water.  The consensus of the Board was that it was not the Board’s purview to restrict how Mr. Wetteland fills his pool.  

Ms. Desiderio made a motion to approve Appl. No. 09-12 with the conditions setforth by Mr. Bernstein.  Mrs. Baird seconded the motion.  The motion carried by the following roll call vote:

Ayes:
Mrs. Baird, Ms. Desiderio, Mr. Kerwin, Mr. Shapack, Mr. Metzler and Mr. Johnstone
Nays:
Mr. Mackie, Mrs. Czajkowski, Mr. Moriarty

Completeness/Waiver Determination – CARRIED TO MAY 5, 2010

· A.M. Best Company, Inc.

Application No. 09-12

Block 46, Lots 2.01, 5 & 6

Minor Subdivision, Preliminary/Final Site Plan and Variances

Public Hearing  - CARRIED TO MAY 5, 2010

· A.M. Best Company, Inc.

Application No. 09-12

Block 46, Lots 2.01, 5 & 6

Minor Subdivision, Preliminary/Final Site Plan and Variances

Mr. Johnstone announced that the A.M. Best completeness determination and public hearing would be carried to May 5, 2010 and no new notice would be provided.  

Master Plan – CARRIED TO MAY 5, 2010

· Discuss Master Plan Reexamination Questionnaire
Informal Discussion

· BW Furlong and Associates – Block 23, Lot 29.01
Ms. Desiderio recused herself from the discussion.  

Mr. Phil Rosenbach, Attorney, was present on behalf of BW Furlong and Associates.  He explained that Dr. Furlong has been at the current location for many years and is seeking to expand the main building by 662 sq. ft.  The proposed expansion is proposed on an existing paved area so there is no increase in impervious coverage.  It will be a total of three (3) new horse stalls and some other improvements.  There are three (3) variances as part of the proposal, the isolation barn violates the setback (it is over the property line), a conditional use variance and a coverage variance (the property is at 25.29 percent but the maximum is 7%).  There is also a subsidiary issue, there are some small improvements on the property but there is no evidence of approvals.  Dr. Furlong considered them temporary structures because they do not have foundations.  They are the following:  1) an isolation barn, approximately 2,000 sq. ft. of rubberized matting and two (2) small sheds.  Of the 25% impervious coverage they represent approx. 1.2%.  Mr. Rosenbach noted that the isolation barn encroaches onto the Johnson property and he opined that they could get the Johnson’s approval.  He pointed out to the Board that the subject property is shown on the tax map as Block 23, Lot 29.01 and it is a part of a larger lot (Lot 29) but noted that he has been unable to find that the property was subdivided.  Mr. Benson noted that the lots show up as separate lots for tax purposes because the Furlong portion (Lot 29.01) is taxed as a commercial parcel.  Mr. Rosenbach asked the Board if they would consider it a part of the overall Johnson property or if it would be considered as its own Block and Lot; the answer impacts the need for the variances.  Mr. Bernstein questioned how the use was approved since it is in a residential zone.   Mrs. Baird explained that it was a bifurcated application in the early 90’s, the Planning Board approved the site plan and the Board of Adjustment approved the use variance.  Mr. Bernstein indicated that the Board should look at the resolutions from the prior approvals to see how they treated the parcel.  He also noted that it would be a D variance to expand the commercial use.  Mr. Benson noted that there are other structures that will need to be dealt with such as the riding ring.  When asked if the property is leased from the Johnsons, Mr. Rosenbach noted that his client believes there is a lease and the property is taxed to an LLC owned by his client but it is owned by the Johnsons.  Mr. Bernstein asked to be provided with a copy of the lease when the application is filed. 
Mr. Metzler pointed out that the rubber matting appears to be over the septic system and that it should be removed or approved by the Board/Department of Health.  

Mr. Bernstein recommended that the applicant’s engineer meet with Mr. Benson to ascertain the required variances and the other issues with the property prior to the application being filed.   Mr. Bernstein also asked to be provided with a copy of the lease prior to the application being filed.  Mr. Johnson also suggested that the applicant research the background on the property and how it got to the current condition.  
Board Discussion Items

· Letter from Anthony Sblendorio requesting April 21, 2010 agenda

The consensus of the Board was that the Sblendorio application could be scheduled for the April 21, 2010.  

ADJOURNMENT

There being no further business, the meeting adjourned at 9:35 p.m. by motion of Mr. Johnstone and seconded by Mr. Moriarty.  

Respectfully submitted,

Shana L. Goodchild

Land Use Administrator
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