
LAND USE BOARD MINUTES

November 17, 2010

The Tewksbury Township Land Use Board met in a regularly scheduled meeting on the above date in the Municipal Meeting Hall, 60 Water Street, Mountainville, New Jersey.  The meeting was called to order at 7:31 p.m.

Present: Blake Johnstone, Mary Elizabeth Baird arrived at 7:35 p.m., Bruce Mackie, Elizabeth Devlin, Ed Kerwin, Arnold Shapack, Alt. #1 and Tom Dillon, Alt. #3 

Also present:  Daniel Bernstein, Land Use Board Attorney, William Burr, Land Use Board Engineer, Frank Banisch, Township Planner and Shana L. Goodchild, Land Use Administrator. 
Absent:  Dana Desiderio, Shaun Van Doren, Shirley Czajkowski, Michael Moriarty, Eric Metzler, Alt. #2 and Ed D’Armiento, Alt. #4.

There were approximately fifteen (15) people in the audience.

OPEN PUBLIC MEETING ACT STATEMENT

Mr. Johnstone opened the meeting by announcing that adequate notice of the meeting had been provided by posting a copy thereof on the Police/Administration Building bulletin board, faxing a copy to the Hunterdon Review and the Hunterdon County Democrat, and filing with the Municipal Clerk, all on January 7, 2010.

PLEDGE OF ALLEGIANCE

Those present stood and pledged allegiance to the American flag.
CLAIMS

Mr. Johnstone asked the Board if there were any questions or comments regarding the following claims to which the response was negative.  Mrs. Devlin made a motion to approve the claims listed below and Mr. Shapack seconded the motion.  The motion carried by the following roll call vote:

1. Bernstein & Hoffman – Land Use Board Escrow – Vilenchik (12, L32) – invoice dated October 19, 2010 ($225.00)

2. Bernstein & Hoffman – Land Use Board Escrow – Goss (B42, L9.04), invoice dated October 28, 2010 ($862.50)

Ayes:
Mr. Mackie, Mrs. Devlin, Mr. Kerwin, Mr. Shapack, Mr. Dillon and Mr. Johnstone
Nays:
None

CORRESPONDENCE

A motion was made by Mrs. Devlin and seconded by Mr. Kerwin acknowledging receipt of the following items of correspondence.  All were in favor.  

1. A letter dated November 4, 2010 from Michael Osterman withdrawing the Hannah Wister application for a lot line adjustment for Block 42, Lots 27 & 8.

2. A copy of a letter dated September 24, 2010 received on November 4, 2010 from Frank Banisch to Eileen Swan re: Draft Highlands Consistency Review and Recommendation Report request for extension of time.

3. A letter dated November 9, 2010 from William Weyrauch regarding access to Block 51, Lot 108 from Rocky Glen Way.

4. Notice dated November 9, 2010 from Margit Lauezzari re: Highlands Applicability Determination application for Block 31, Lot 25.

5. An e-mail dated November 11, 2010 from the Tewksbury Township Environmental Commission re: comments on the 2010 Master Plan Re-examination Report.

6. A letter dated November 10, 2010 from Daniel Bernstein re: Conservation Easement Proposed by Environmental Commission.
7. A letter dated November 16, 2010 from James Lott, attorney representing A.M. Best re: the 2010 Master Plan Re-examiniation report.
Mr. Dillon asked for clarification regarding the letter from Mr. Lott.  Mr. Johnstone opined that the letter requested that the Board not change the zoning in the area.  Mr. Johnstone noted that the Board discussed this at a previous meeting and the consensus was that the area would remain as residential zoning and if a property owners wish to have a use other than residential they will need to apply for a variance.  Mr. Johnson opined that this should be included in the Master Plan Re-examination report.  

Mr. Dillon spoke about the letter from Mr. Bernstein to Ms. Goodchild regarding the conservation easements.  He spoke of an issue in Bedminster Township regarding a ball field in an easement area.     
Ordinance Report

There were no ordinances to report on.  
Public Participation

Mr. Johnstone asked the public if there were any questions or comments regarding anything not on the agenda.

Mr. Mark Warner, CEO of Sun Farm Network was present and explained that he is aware that the Land Use Board will be considering regulations relating to solar.  Mr. Warner is a 15 year resident of Tewksbury Township and he moved here because of his love of the rural character and landscape.  He explained that he runs one of the largest solar companies in NJ and they handle installation, both residential and commercial, and municipal projects.  His company has been very active with policy development in New Jersey.  He sits on the Renewable Energy Sub-Committee which is an advisory Board to the BPU and is involved with the State’s energy master plan.  His company has been doing a lot of work recently with townships on ordinance development, zoning and permitting in an effort to find the right balance between the development of the renewable energy projects and the other issues with land use policy, aesthetics, zoning, etc.  Mr. Warner offered to provide the Land Use Board with any information at a public meeting.  Mr. Johnstone asked Ms. Goodchild to schedule Mr. Warner for an upcoming meeting at the beginning of 2011.  Mr. Banisch asked Mr. Warner if there is a model ordinance that he prefers.  Mr. Warner agreed to share some of the ordinances with Mr. Banisch and the Board.  

There being no further questions or comments, Mr. Johnstone closed the public portion of the meeting.    

Resolution

· Amended Resolution No. 10-18 Johnson, Appl. No.10-06, Block 23, Lot 36 Preliminary/Final Major Subdivision and Bulk Variances

Mr. Dillon recused himself from the meeting as he has a conflict with the Johnson applications.  

Mr. Bernstein outlined the amendments from the resolution adopted in October.  
Mr. Johnson thanked the Land Use Board professionals and the applicant’s professionals for a job well done in drafting the resolutions.  

Mr. Janacek agreed and specifically thanked Mr. Bernstein for all of his hard work.  

Mrs. Baird made a motion to adopt amended Resolution No. 10-18.  The motion was seconded by Mrs. Devlin.  

LAND USE BOARD  

TOWNSHIP OF TEWKSBURY

APPLICATION # 10-06

AMENDED RESOLUTION # 10-18



WHEREAS, JLJ LAND PARTNERSHIP, L.P. has applied to the Land Use Board of the Township of Tewksbury for preliminary and final major subdivision approval, de minimis exceptions from R.S.I.S. (Residential Site Improvement Standards), a variance under N.J.S.A. 40:55D-70c, and a planning variance under N.J.S.A. 40:55D-36 for property which is located at 77 McCan Mill Road and designated as Block 23, Lot 36 on the Tewksbury Township Tax Map, which premises is located in the LT (Lamington) Zone, and



WHEREAS, the application was presented by Attorney Douglas J. Janacek, Esq. of the firm of Gibbons, P.C. and Civil Engineer and Professional Planner Ronald A. Kennedy, P.E., P.P. of the firm of Gladstone Design Inc. at the July 21, 2010, August 17, 2010, September 1, 2010, and October 20, 2010 Land Use Board meeting, and



WHEREAS, the application was reviewed by Land Use Board Engineer William H. Burr, IV, P.E. of the firm of Maser Consulting, P.A., and Township Planner Frank Banisch, P.P. of the firm of Banisch Associates, Inc., and



WHEREAS, the Board, after considering the evidence presented by the applicant, the Township consultants, and a few neighboring property owners, has made the following factual findings:



A.
The Subject Property.



1.
The subject property is part of the Johnson family holdings in Tewksbury Township, known as the Johnson Family Farm, which encompass approximately 1,500 acres.



2.
Farming activities on the Johnson Family Farm include the following:  (1) Livestock – Animal husbandry (the raising of cattle and donkeys); (2) Poultry farming (including chicken, turkey and pheasant); (3) Dairy operations; (4) They have engaged in swine farming in the past; (5) Crop farming; (6) Corn, Alfalfa hay and Timothy hay; (7) Tree farming; (8) Woodland management plan; and (9) Breeding and raising of horses for personal use. Farming activities on the subject property (Lot 36) are:  (1) Crop farming (corn, Alfalfa hay and Timothy hay); and (2) Tree farming (under the woodland management plan).



3.
The subject property contains 200.163 acres with about 1,450 feet of frontage along McCan Mill Road.



4.
McCan Mill Road is designated as a scenic road under Tewksbury Township’s scenic road ordinance.



5.
North, south, and west of the subject property are lands comprising the Johnson Family Farm.  



6.
The eastern boundary of the Johnson Family Farm consists of:

· Lot 36 (77 McCan Mill Road).

· Block 24, Lot 20 (76 McCan Mill Road), a 6.82 acre vacant parcel owned by JLJ Partnership, L.P. which is located between a portion of Lot 36 and McCan Mill Road.

· Block 23, Lot 20 (55 McCan Mill Road), a vacant 200.392 acre parcel within the Johnson Family Farm north of Lot 36 owned by James L. Johnson and Gretchen W. Johnson, who are proceeding with a four lot major subdivision application concurrent and simultaneous with the present application.



7.
South of Lot 36 is 35.86 acre Block 23, Lot 21 which is owned by Elizabeth Wattles Wilkes; and east of Lot 36 are Block 24, Lot 20; the Lamington River; a c-1 classified, FW-1 trout production stream, and the boundary between Tewksbury Township and Bedminster Township.



8.
The 53.6 acre eastern portion of the site is subject to a conservation easement granted to the New Jersey Conservation Foundation.  Block 24, Lot 20 is also subject to the same conservation easement.  



9.
About half of Lot 36 is heavily wooded, especially the 53.6 acre conservation easement area and the other areas along the eastern side of the site, and some areas along the western property line.



10.
Five tributaries of the Lamington River traverse Lot 36 in an east/west direction with their 300 foot riparian buffers.  Also traversing the site mainly in an east/west direction are a series of steep sloped areas of over 25%.  



11.
The site contains 137.9 acres with slopes of less than 14.99%, 38.9 acres of slope between 15% - 24.99%, and 23.4 acres of slopes over 25%.



12.
The elevations on Lot 36 range from about 162 feet in the southeast corner to 368 feet in the northwest portion of the tract.  



13.
Located along the eastern portion of the site, adjacent to McCan Mill Road, in the vicinity of the Lamington River, and the northern section of the site, are wetlands and wetlands buffers.  The applicant has applied to the New Jersey Department of Environmental Protection (NJDEP) for a Letter of Interpretation (LOI).  



14.
There are a number of driveways, pathways, and trails on Lot 36.  The driveways which are proposed to be used as common driveways with the current application are the Smith Farm Driveway which runs from McCan Mill Road to the western portion of the property, where it connects with Hosteter Driveway which runs in a north south direction.   The Hosteter Driveway will be extended through an existing trail.  Both of these driveways have been well constructed and maintained.  The driveways have been used by the Johnson family for a number of years.  



B.
Subdivision Application.



15.
The Johnson Family is subdividing the property in order to divide its holdings among various family members for estate planning.



16.
Among the severe environmental constraints on the site are wetlands, wetlands buffer areas, flood plain, flood hazard area, c-1 stream with its attendant 300 foot riparian buffer, septic soil  limitations, and the substantial conservation easement on over one quarter of the site severely limits the development of the site.  The Johnson Family has taken this into account by proposing a low density subdivision.  The use of the existing driveway as common driveway (including that portion of the common driveway off-site on Block 23, Lot 23) will limit disturbance to the environment.



17.
The applicant proposes to subdivide its property into five oversized lots which exceed the minimum lot size of ten acres required in the LT Zone.  

Proposed 
Proposed
Proposed
Proposed     
Remaining

Lot 36.0 

Lot 36.02
Lot 36.03
Lot 36.04     
Lot 36
33.125 acres
42.248 acres
36.456 acres
50.367 acres
37.085 acres



18.
Improvements to Smith Farm Driveway, Hosteter Driveway and the new extension of Hosteter Driveway (to be constructed), which will serve as the common driveways for the development, include:

· Widening the driveways to a minimum of 12 feet where they are less than 12 feet wide.

·  Creating bump outs which along with the driveway are a minimum of 18 feet wide.

·  Paving those portions of the driveways which have a slope of 8% or more.

· Constructing drainage improvements along the driveway.

·  Other improvements required by the Land Use Board Engineer, Township Engineer, and Chief of the Pottersville Volunteer Fire Company.



C.
Waivers, Variance and Planning Variance.



19.
Waivers (exceptions) are required from the standards in the Tewksbury Township Driveway Ordinance.  



20.
Section 12.08.040(D) of the Driveway Ordinance limits the slope of driveways to 15%.  The initial plans showed a  portion of the common driveways with slopes in excess of 15%.  The applicant agreed to revise the plans to eliminate the slopes which exceeded 15%.  



21.
Section 12.08.060(c) of the Driveway Ordinance requires driveways to be at least 10 feet from the property line.  The common driveways will traverse property lines without the 10 foot setback.  Section 12.08.060(E) requires driveways longer than 500 feet to have bump outs every 300 feet.  The bump outs will be not more than 800 feet apart and will be to the approval of the Land Use Board Engineer, Township Engineer, and Chief of the Pottersville Volunteer Fire Company.  



22.
Section 12.08.100(B)-1 requires driveways having a grade of more than 8% to be paved.  The Land Use Board Engineer recommended compliance with this provision.   The applicant initially sought a waiver from this requirement, but at the August 17, 2010 meeting withdrew this request.  



23.
Discretion to grant waivers from the Driveway Ordinance is vested with the Township Engineer.  However, the Land Use Board, having determined that common driveways, rather than public streets, are appropriate for the proposed five lot subdivision and recommends to the Township Engineer that the requested waivers be approved.  



24.
The justification for the driveways lacking any setback is that common driveways must traverse each of the properties.  The topography and slopes of the property preclude bump outs every 300 feet.  The waivers are supported by Mr. Burr. 



25.
Township Engineer Andrew Holt, P.E. has not ruled on the waivers to the driveway ordinance.  The within approval is subject to his approving the waivers.  


26.
The Tewksbury Township (DRO) in Section 706D.2 requires flag lots to have access to an existing public street. This will not occur as Lot 36.01, a flag lot, will have frontage on McCan Mill Road but will access the common driveway.  The justification for this variance under N.J.S.A. 40:55D-70c(2) is that the elimination of a driveway within the flag mast will promote the following purposes of the Municipal Land Use Law under N.J.S.A. 40:55D-2:


“a.
To encourage municipal action to guide the appropriate use or development of all lands in this State, in a manner which will promote the public health, safety, morals, and general welfare;”


Both the Land Use Board Engineer and the Chief of the Pottersville Volunteer Fire Company have determined that the common driveway is appropriate to provide ingress and egress to the five lots for the residents, their guests, and emergency service vehicles.  


“e.
To promote the establishment of appropriate population densities and concentrations that will contribute to the well-being of persons, neighborhoods, communities and regions and preservation of the environment;”


The proposed subdivision is extremely low density with much larger lots than those required in the LT Zone.  This low density development and the use of existing driveways, along with the conditions in this resolution, will better preserve the environment than the construction of a municipal road. 


“h.
To encourage the location and design of transportation routes which will promote the free flow of traffic while discouraging location of such facilities and routes which result in congestion or blight;”


The common driveways will preserve the bucolic character of Lot 36.  


“m.
To encourage coordination of the various public and private procedures and activities shaping land development with a view of lessening the cost of such development and to the more efficient use of land;”


The use of common driveways over existing farm driveways will substantially reduce the cost of development, which has resulted in the applicant being willing to create oversized lots.  



27.
The use of the common driveways, and the minimization of access to McCan Mill Road, is consistent with the purposes of the Scenic Road Ordinance, which is to limit the number of access points on scenic roads and to retain the natural beauty of scenic roads.   Ms. Carol Leighton, Chair of the Tewksbury Township Scenic Roads and Bridges Commission in a letter to Land Use Board Chairman Blake Johnstone dated August 22, 2010 regarding the current application and the other Johnson Family Farm applications said:


“As the above mentioned applications include no new road openings on scenic roads and have no discernable impacts which would be contradictory of the [sic] township’s Scenic Roads ordinance, the Scenic Roads and Bridges Commission of Tewksbury Twp finds the applications consistent with goals and purposes of the ordinance, and offers no negative comments thereon.”



28.
The benefits from the requested deviation will substantially outweigh any detriments.



29.
The requested variance relief can be granted without substantial detriment to the public good and without substantially impairing the intent and purpose of the zone plan and zoning ordinance of the Township of Tewksbury.



30.
N.J.S.A. 40:55D-35 requires buildings or structures to have access to an improved, approved public street.  The proposed lots will not have access to a public street but a common driveway. 



31.
 N.J.S.A. 40:55D-36 provides:


“Where the enforcement of section 26 of P.L. 1975, c. 291 (C.40:55D-35) would entail practical difficulty or unnecessary hardship, or where the circumstances of the case do not require the building or structure to be related to a street, the board of adjustment may upon application or appeal, vary the application of section 26 of P.L. 1975, c.291 (C.40:55D-35) and direct the issuance of a permit subject to conditions that will provide adequate access for firefighting equipment, ambulances and other emergency vehicles necessary for the protection of health and safety and that will protect any future street layout shown on the official map or on a general circulation plan element of the municipal master plan pursuant to paragraph (4) of subsection b.  of section 19 of P.L. 1975, c.291 (C.40:55D-28).


Sections 59 through 62 of P.L. 1975, c.291 (C.40:55D-72 through C.40:55D-75) shall apply to applications or appeals pursuant to this section.  In any municipality in which there is no board of adjustment, the planning board shall have the same powers and be subject to the same restrictions as provided in this section.


The board of adjustment shall not exercise the power otherwise granted by this section if the proposed development requires approval by the planning board of a subdivision, site plan or conditional use in conjunction with which the planning board has power to direct the issuance of a permit pursuant to subsection c. of section 47 of P.L. 1975, c.291 (C.40:55D-60).”



32.
The proposed subdivision will create large lots at a low density.  Land Use Board Engineer Burr finds the existing Smith Farm Driveway and Hosteter Driveway to be in good condition.  The Land Use Board notes that the proposed common driveway through Lots 36, 36.01 and 36.02 will need to be improved and extended through an existing cleared trail from Hosteter Driveway.  These driveways and the extension from the Hosteter Driveway will be adequate for the proposed five lots, subject to the improvements required by this resolution.  



33.
Pursuant to N.J.S.A. 40:55D-36:


“The circumstances of the case do not require the building(s)  .  .  . to be related to a street.”



34.
The statute requires “adequate access for fire fighting equipment, ambulances, and other emergency vehicles . . . ”



Chief Thomas O. Anderson of the Pottersville Volunteer Fire Company in a letter to the Land Use Board dated August 31, 2010 regarding the current and other Johnson Family Farm applications said:


“In response to your request concerning the Johnson’s subdivisions, the Pottersville Volunteer Fire Company has met with Mr. Ron Kennedy of Gladstone Design to review the application sites.


The proposed driveways are satisfactory as far as the width and proposed grades are concerned.  We do not feel it is required to pave the areas that exceed eight (8) percent grade, as long as the driveways are maintained and in proper condition for access for all emergency vehicles.  (The paving of those portions of the driveway with a grade of at least 8% was recommended by Land Use Board Engineer Burr, and therefore is required by the Board.)The proposed distance in excess of 600 feet between bump-outs is also satisfactory, providing they do not exceed 800 feet.  They also must be maintained and in proper condition in the event of an emergency.


We would also like to add that all driveways and bump-out areas be maintained with a minimum clearance of 13 feet in height to allow fire truck access throughout the entire year.


In regard to water sources at each home site; a minimum of a 30,000 gallon underground storage tank with hydrant is preferred.  Pools or ponds of similar minimum volume are acceptable, providing a dry hydrant is placed in close proximity to a driveway/parking area.  All installations are required to follow NFPA guidelines.”



C.
Residential Site Improvements Standards



35.
It is the opinion of the Land Use Board Attorney that the current application is subject to the Residential Site Improvement Standards (RSIS).  N.J.S.A. 5:21-1.5(f) provides:


“ . . .  driveways on private property held in fee-simple as individual residential lots outside of the public right-of-way, including common driveways established by easements shared by more than one but not more than four dwelling units on private property.”



The implication is that a common driveway serving more than four dwellings is subject to the RSIS.



36.
The RSIS establishes a hierarchy of roads.  The road serving the least intensive traffic volumes is a Rural Residential Lane which is described as:


“A rural residential lane is a street that serves dwellings on lots that are two acres or greater, AND primarily serves as access to abutting building lots, AND has no on-street parking, AND has lot-to-street access designed to vehicles do not have to back out of lots onto the street.  Rural residential lanes shall only connect to rural streets, rural residential lanes or mixed-use collectors.  However, a rural residential lane shall not connect two mixed-use collectors.”

“(Average Daily Traffic (maximum) 200)” which amounts to 20 homes.



37.
The proposed subdivision does not meet the RSIS requirements that Rural Residential Lane be a minimum of 18 feet wide, be paved with asphalt and with a centerline radius of 100 feet.  



38.
A Land Use Board may grant de minimis exceptions from the RSIS standards pursuant to N.J.A.C. 5:21-3.1g:


“The municipal approving authority’s granting of a request for a de 
minimis exception shall be based on a finding that the requested 


exception meets  the following criteria:


1.
It is consistent with the intent of the Site Improvement Act;


2.
It is reasonable, limited, and not unduly burdensome;


3.
It meets the needs of public health and safety; and


4.
It takes into account existing infrastructure and possible 



surrounding future development.”


As to Paragraph 1, the farm driveways are well constructed and maintained.  The driveways have properly functioned for some time.   


As to Paragraph 2, the common driveways will provide access to the proposed five lots and the adjoining farm operation and Johnson residences.  


As to Paragraph 3, the installation of public roads would create substantial disturbances to environmentally sensitive areas. 



As to Paragraph 4, the proposed common driveways are consistent with existing development in the area.  



39.
A wider, paved driveway or public road would detract from the bucolic character of the property.



40 
The proposed de minimis exceptions promote the following intent and purposes of the Residential Site Improvements Standards pursuant to N.J.A.C. 5:21-1.3(a):


“1.
To reduce the multiplicity of standards for residential subdivisions and site improvements which currently exists in this State in order to eliminate unnecessary increases in the cost of housing where there are noncommensurate gains in the protection of public health and safety;


2.
To avoid unnecessary cost in the construction process, and to provide site improvement standards that are both sound and cost effective;


5.
To streamline the development approval process and improve the efficiency of the application process by providing a uniform set of technical site improvement standards for land development;


6.
To provide the widest possible range of design freedom and promote diversity through performance-oriented site improvement standards;”



41.
As noted in Factual Findings  24 and 34, the common driveway network, with the improvements required herein, is deemed satisfactory by the Land Use Board Engineer, and the Chief of the Pottersville Fire Company.



42. 
Mr. Burr has recommended approval of the RSIS de minimis exceptions. 



43.
The common driveways must be maintained, snow plowed, and ice removed by the owners of the newly created lots and the property owners with access to the common driveways in order to provide safe and efficient access for the Police Department, Rescue Squad, Fire Department, and other emergency service personnel.



Chief Thomas O. Anderson of the Pottersville Volunteer Fire Company in a letter to the Land Use Board dated October 3, 2010 regarding the current and other Johnson Family Farm applications said:



“As a follow-up to my conversation with the borough attorney concerning a driveway ordinance, my recommendation is that all driveways within the Township of Tewksbury be required to maintain minimum conditions of 13 feet in clear height and 15 to 20 feet in clear width to allow access to emergency vehicles.



It has been my experience that overhanging tree branches and uncontrolled shrubbery and brush conditions, hinder access in the event of an emergency situation.”



44.
The applicant does not envision the construction of homes on the lots for many years.



45.
Approved percolation tests and soil logs for septic systems have been performed for each lot.  



46.
The plans which have been submitted to the Land Use Board are sufficient for a determination on preliminary and final subdivision approval.  The plans need to be revised and the conditions in the within resolution satisfied prior to the signing of the final plat.



Based on the foregoing, this Board concludes:



A.
The current application is brought as an estate planning measure rather than for the development of the five lots.  It is anticipated that homes will not be constructed on the lots for a number of years.



B.
The subject property is severely constrained with wetlands, buffer areas, flood plain, flood hazard areas, a c-1 stream and its attendant 300 foot riparian buffer and soil limitations.  In addition, over one quarter of the property has been placed within a conservation easement.



C.
The applicant has proposed to utilize existing farm driveways with an extension (to be constructed) to serve the proposed five lots.



D.
Common driveways require waivers from the Tewksbury Township Driveway Ordinance, de minimis exceptions from the RSIS, and a planning variance under N.J.S.A. 40:55D-36 for the creation of lots without direct access to an improved approved public street.  The Board grants this relief for the proposed five lot subdivision, but would not grant approval for a subdivision with this relief for more than five lots.



E.
The applicant has proposed minimal subdivision improvements.



F.
This Board has found that the low density request for the creation of five lots on 200 acres justifies the requested relief.



G.
Aside from the common driveway and its accompanying drainage facilities, the improvements to the site which are necessary for development will occur on a lot by lot basis in compliance with a plot plan which needs to be approved pursuant to Condition 1 herein. 



H.
The current Land Use Board would not approve a more dense subdivision without substantially more improvements (including off-tract improvements along McCan Mill Road, compliance with R.S.I.S., etc.), which might entail NJDEP permits for construction in wetlands, wetlands transition areas flood hazard areas, and stream buffers.  The failure to acquire the necessary state permits would limit development to the present density and configuration.



NOW, THEREFORE be it resolved by the Land Use Board of the Township of Tewksbury on this  17th  day of November 2010 that the application of JLJ Land Partnership, L.P. for preliminary and final major subdivision approval, a variance under N.J.S.A. 40:55D-70c, de minimis R.S.I.S. waivers, and a planning variance under N.J.S..A. 40:55D-36 be approved in accordance with plans titled: 

· Plans entitled “Johnson Family Farm, Block 23, Lot 36, Tewksbury Township, Hunterdon County, New Jersey – Preliminary & Final Major Subdivision Plans” (consisting of seven sheets) as prepared by Ronald A. Kennedy, P.E. of Gladstone Design, Inc., dated May 14, 2010, last revised July 6, 2010; 

· Plans entitled “Preliminary and Final Major Subdivision Plat” (consisting of three sheets) as prepared by Kurt T. Hanie, P.L.S. of Gladstone Design, Inc., dated May 14, 2010 (note:  plats not signed or sealed);

· Plans entitled “Johnson Family Farm – Common Driveway Profiles” (consisting of two sheets) as prepared by Ronald A. Kennedy, P.E. of Gladstone Design, Inc., dated May 14, 2010, last revised July 6, 2010;

· Drainage Area Maps entitled “Johnson Family Farm – Preliminary & Final Major Subdivision Plans” (consisting of two sheets) as prepared by Ronald A. Kennedy, P.E. of Gladstone Design, Inc., dated May 14, 2010, last revised July 6, 2010;

subject, however, to the following conditions:


1.
Prior to the issuance of a building permit for a residence on any lot, the property owner  must submit and obtain written approval from the Township Engineer for a plot plan (Grading and  Surface Water Management Plan) which locates to scale on the lot:


a.
Building envelope, proposed dwelling, accessory structures, driveway and electric, telephone, television and other communication facility locations both within the subject lot and, if applicable, outside the subject lot.


b.
Other paved areas, swimming pools, tennis courts, etc.

c.
Septic system.


d.
Reserve septic system.


e.
Fire protection measures including either a 30,000 gallon underground storage tank with a hydrant, or pond, or a swimming pool with a dry hydrant in close proximity to a driveway/parking area which must be approved in writing by the Chief of the Pottersville Volunteer Fire Company and the Township Engineer.



f.
Common driveways, other driveways,  bump outs, and 



walkways.



g.
Agricultural activities and structures.

h.
State Open Water, wetlands, wetlands transition areas, wetlands transition averaging plan areas, riparian zones, slopes over 25%, rivers, tributaries, creeks.  No development shall occur in these areas without the approval, if required of the Tewksbury Township Land Use Board and/or the appropriate State agency.  These items shall be shown on the plot plan based on
the approved subdivision plans without the necessity for a new survey for these items.

i.
Boundary markers to be shown on the plans for items in paragraph h and photographs shall be required to document same. – applicant requests that the photograph requirement be deleted, but it is a requirement of the DRO.  A “Carsonite” boundary marker, or approved equal, shall be installed to the approval of the Township Engineer and the Zoning Officer at intervals not exceeding one hundred feet (100) or where there is a change in direction of more than sixty (60) degrees (within an area a maximum distance of 500 feet from the proposed residence on each lot). The markers shall be labeled with permanent sign decals to indicate the type of constraint.  The markers shall be a plastic composite, a minimum width of 2.5 inches and a length of 6 feet, with at least 4 feet exposed above ground.



j.
For the disturbed areas, topography at a scale of no less than 

1 inch = 50 feet, with slopes based on a two foot analysis.  For the 


undisturbed areas, topography shall be shown on the 
plot plan 


based on approved subdivision plans without the necessity for a 


new survey.



k.
Limits of disturbance.



l.
Significant individual (over 8” caliper) and stands of trees in 


the disturbed areas.



m.
Drainage improvements including but not limited to 

swales and drywells designed to store 3” of runoff from the roof areas for each lot.



n.
Grading plan.  



0.
 Pursuant to the environmental impact statement, the lot plan shall incorporate NJDEP Best Management Practices including limiting lawn areas, maximizing natural vegetation, and minimizing impervious lot coverage.


2.
Prior to the issuance of a building permit for a residence on any lot, the property owner must obtain approval for a fire protection measure including either a 30,000 gallon underground storage tank, pond, or swimming pool pursuant to condition 1e herein from the Chief of the Pottersville Fire Company and the Township Engineer.  The property owner must properly maintain the fire protection measure and arrange for a yearly inspection by the homeowner’s insurance company (or other inspector approved by the Chief of the Pottersville Volunteer Fire Department) and obtain a certificate or letter of proper maintenance which shall be provided upon request to the Township Zoning Officer and the Chief of the Pottersville Volunteer Fire Company.  Prior to the issuance of a Certificate of Occupancy, a Declaration of Covenants and Maintenance specifying the fire protection measure which has been approved by the Chief of the Pottersville Fire Company which shall also specify location of the fire protection measure, the required maintenance and the inspection and reporting required herein.  The form of the Declaration shall be submitted to the Land Use Board Attorney and the Chief of the Pottersville Fire Company for their approval.  After the Declaration is approved, it shall be filed with the County Recording Office, which must take place prior to the issuance of a Certificate of Occupancy. 


3.
Prior to the issuance of a building permit for a residence on any lot, the common driveways must be improved and approved by the Land Use Board Engineer, the Township Engineer, and the Chief of the Pottersville Volunteer Fire Company.


4.
Prior to the issuance of a building permit for a residence on any lot, a final septic approval must be obtained.


5.
The common driveway and maintenance easement which is subject to the approval of the Land Use Board Attorney and the Land Use Board Engineer shall be recorded prior to the signing of the final subdivision plat.   The easement shall include that portion of the common driveway which is located off-tract on Block 23, Lot 23. The owner of Lot 23 has the right to use and will be responsible for its pro rata share of the maintenance of the easement.  The easement shall contain the following provisions:


a.
The common driveway shall be the sole means of access for the proposed residences on Lots 36, 36.01, 36.02, 36.03, , and  in Block 23 unless alternate access is approved by the Tewksbury Township Land Use Board.  No other lots shall have access to the common driveway unless said access is approved by all of the owners of the aforesaid 6 lots (23, 36, 36.01, 36.02, 36.03, and 36.04 ) and the Tewksbury Township Land Use Board.  


b.
“The Township of Tewksbury shall neither maintain nor snow plow nor remove ice construct nor reconstruct nor have any responsibility or obligation with respect to the common driveway which shall be the sole responsibility of the owners of Lots 36, 36.01, 36.02, 36.03, 36.04, and 23 in Block 23 (the owners).  The owners shall have the following obligations upon the issuance of the first building permit by the Township of Tewksbury in connection with Block 23 Lots 36 – 36.04.

· Those sections of common driveways which are paved shall be kept free of potholes and ruts.  Any potholes, ruts or other visible pavement failure shall be repaired by the owners of the effected lots within thirty (30) days of said pavement failure.
· Those sections of common driveways which are unpaved shall be maintained with a minimum stone base of 6” (compacted thickness)  of 1-1/2” quarry process (blend) stone or ¾” dense graded aggregate (DGA) thoroughly rolled and compacted at the specified width.  These stone driveways shall also be kept free of potholes and ruts.

· All drainage appurtenances required by the Land Use Board shall be properly maintained and shall keep same free from grass, weeds, leaves, tree branches, rubbish and other obstructions so as to control water quality and runoff.  

· The brush and vegetation along  the common driveways shall be cut in order to maintain a clear width of at least 15 – 20 feet.  The common driveways shall be kept clear of tree limbs and other obstructions to a height of at least fourteen (14) feet from the driveway surface for the first twenty-five (25) feet of the driveway as it leads from the public road and thereafter to a height of at least thirteen (13)  feet from the driveway surface. 

· No debris or material shall be permitted on the common driveways.

· No parking shall take place on the common driveways.  Blocking shared driveways is prohibited.  No person shall impede, block or prevent ready access to, over, in or through a common driveway, whether by parking vehicles, erecting barriers or other means.

· Snow plowing and ice removal to provide effective access for Police, Rescue Squads, Fire Departments and other emergency service vehicles.  All snow and ice shall be removed from the common driveways, and in the event of ice which may be so frozen as to make removal impractical, shall cause the ice to be thoroughly covered with sand or ashes, within twelve (12) hours of daylight after the snow fall  ends or the ice forms thereon.


In addition, after the issuance of the first building permit for Block 23, Lots 36-36.04, Township Officials, employees, and consultants shall have the right to traverse the common driveways and the adjoining areas in order to inspect the maintenance, snow plowing, and ice removal.  Township Officials, employees, and consultants shall have the right to traverse the common driveways and adjoining areas prior to the issuance of a building permit in order to make required inspections.



c. 
Upon finding a lack of maintenance or snow removal or ice removal, the Township Zoning Officer shall send or deliver a letter to each of the owners advising them of the specific lack of maintenance or snow plowing or ice removal.  The failure of the owners to correct a maintenance item in the Zoning Officer’s letter within 10 days or a snow plow or ice removal within 24 hours shall result in a violation of condition 5 and Land Use Board resolution 10-18 adopted on October 20  , 2010 which created the aforesaid lots, and the within easement. Each day the maintenance or snow plowing or ice removal is not corrected shall result in a separate violation.  



d. 
Penalties – Any person or persons, firm or corporation, violating any section of any condition in Land Use Board Resolution 10-18 including but not limited to condition 5 relating to the maintenance, snow plowing and ice removal shall be subject to the penalties set forth in  the Tewksbury Township Development Regulations Ordinance.



e.
No structures nor debris including leaves and branches nor material shall be placed or permitted within the common driveway right-of-way other than the common driveway and associated improvements include the drainage facilities and public utilities.  Personal driveways and walkways may be installed within the right-of-way as part of the lot plan required in Condition 1 of the resolution approving the development.


The owner of any lot shall have the right to make improvements to the common driveway, including widening the driveway, bring it to municipal road standards, which are required by the Land Use Board and Township Engineer in order to further develop their property.  The owners of the other lots shall cooperate with the permitting process.



f.
Any damage to the common driveway caused by an owner, an owner’s family, or an owner’s guest, or cause by vehicles or equipment whose destination is the owner’s property, shall be repaired within 30 days of the date when damage occurred, to the approval of the Township Engineer.


6.
The following Right to Farm language shall be placed within the conveying for lots and plans and deed:


“Grantee is hereby given notice that there is, or may in the future be, farm uses adjacent or in close proximity to the within described premises from which may emanate noise, odors, dust and fumes associated with agricultural practices permitted under the Right to Farm Ordinance.  Chapter 5.08 of the Code of the Township of Tewksbury.”



The above language shall be included in all subsequent deeds.


7.
A deed restriction to incorporate the requirements in this resolution   shall be submitted to and approved by the appropriate Land Use Board and Township Professionals and recorded prior to the signing of the final subdivision plat.  The deed required in Condition 16 shall be submitted to and approved by the Township Engineer and the Township Attorney and recorded prior to the signing of the final subdivision plat.


8.
Certification by the applicant in writing to the Land Use Administrator that all necessary approvals from other governmental agencies have been obtained.  


9.
Compliance with all applicable federal, county and municipal legislative enactments, rules, and regulations.


10.
Submission of metes and bounds descriptions for review and approval by the Land Use Board Engineer including for the new lots and various easements.


11.
The plans are to be revised consistent with the within resolution and the technical comments of the Land Use Board Engineer, Township Engineer, Township Planner, and the Chief of the Pottersville Volunteer Fire Company within one hundred twenty (120) days of the adoption of the within resolution.  Subsequent revisions suggested by either the Land Use Board Engineer or Township Planner are to be made within sixty (60) days of the request to the approval of the appropriate Municipal professional.


12.
Procurement of outside agency approvals or waivers thereof – i.e. New Jersey Department of Environmental Protection, Hunterdon County Soil Conservation District, Hunterdon County Planning Board, Hunterdon County Board of Health, Tewksbury Board of Health, etc. 


13.
Posting of performance guarantees and inspection fees for the improvement of the common  driveways.  These common  driveways will need to be improved to the approval of the Land Use Board Engineer, and Township Engineer, and the Chief of The Pottersville Volunteer Fire Company, or a performance guarantee need be posted prior to the signing of the final plat. A two-year maintenance guarantee must also be posted. The performance and maintenance guarantees are subject to the approval of the Township Engineer and Township Attorney.


14.
Applicant will comply with the Township of Tewksbury tree removal ordinance.


15.
Driveway improvements, bump outs, and drainage shall be completed to the approval of the Land Use Board Engineer , Township Engineer and the Chief of the Pottersville Volunteer Fire Company.


16.
A road right-of-way dedication to the approval of the Township Engineer and Township Attorney.


17.
  The applicant shall be required to make those improvements to the intersection of Smith Farm Driveway and McCan Mill Road to the approval of the Township Engineer and the Land Use Board Engineer.


18.
Payment of all fees, escrows, inspection fees,  affordable housing fees, as well as  tax map revision fees.  


19.
Compliance with all Municipal and State affordable housing measures.


20.
Computer disk (electronic file) of approved subdivision compatible with GIS ARC/VIEW.  


21.
Individual driveways will require a driveway permit to the approval of the Superintendent of Public Works.


22.
The final plat shall not be signed until the conditions in the within resolution are satisfied.


23.
The applicant shall record this resolution with the Hunterdon County Record Office.


24.
Obtaining will serve letters for each lot from the electric, telephone, and cable companies as well as any other applicable utilities.

25.
The within approval is subject to Township Engineer Andrew Holt, P.E. approving the waivers to the Township Driveway Ordinance.  If his approval is subject to conditions, the conditions will become conditions of the within Land Use Board approval.  If the Township Engineer does not approve the waivers, or only approves some of them, the plans shall be revised to comport with the Driveway Ordinance or those sections thereof for which no waivers has been granted.


26.
Conditions recommended by Land Use Board Engineer William H. Burr, IV, P.E. in his report of July 16, 2010 as modified by the Land Use Board:


“TECHNICAL REVIEW:
A.  Planning/Zoning
1. N/A.
2. N/A.

B.  Policy

1. N/A.  

2. N/A. 

3. N/A.  

4. N/A.

5. N/A. 

6. N/A.

7. A letter of interpretation (LOI) shall be obtained from the NJDEP and references on the final plat. 

8. N/A.

C.  Lot Layout, Site Circulation, etc.

1. N/A. 

2. N/A. 

3. N/A.

4.   A note shall be added to the plans stating that the house and driveway locations and the drainage on the individual lots are conceptual and are not approved by the Land Use Board.  These improvements were shown on the plans in order to demonstrate that the lots could be developed.  These items need be shown on a plot plan pursuant to condition 1 herein and approved prior to the issuance of a building permit.  

5. N/A. 

6. N/A. 

7. On Sheets 5, 6 and 7, the plans appear to reflect a grey hatching along the existing driveways, which represents areas of proposed driveway widening.  The plans should be revised to clearly label this. 

8. N/A.

9. N/A. 

10. N/A.

D.  Survey Details
1. Metes and Bounds descriptions, with supporting closure calculations, must be provided for the existing and proposed lots, as well as, all proposed easements and right of way dedications. 

2. N/A. 

3. Upon review of the “Preliminary and Final Major Subdivision Plat” (consisting of 3 sheets), we have the following comments:

a. The plats were not signed or sealed by the Professional Licensed Surveyor who prepared them.

b. The proposed lot areas should also be shown in square feet.

c. An area summary chart should be shown on both sheets reflecting the original lot size, subdivided lot sizes (net and gross), right of ways areas, etc. 

d. The right of way dedication along McMan Mill Road should be described for each of the proposed lots.

e. The plats should be revised to reflect the full width of the existing McCan Mill Road right of way.

f. Sight easements should be shown on the plat along with metes and bounds.

g. All easements must be tied to the property line(s).

h. Point of beginnings should be shown on the plat for each lot.

i. The name of the Municipal Engineer within the signature blocks must be revised to read Andrew Holt, P.E.

E.  Grading/Drainage/Utilities

1. N/A. 

2. N/A

3. N/A.

4. N/A.

5. N/A. 

6. Note 10 on Sheet 1 should be revised to state that a Grading and Surface Water Management Plan in accordance with Township Code Chapter 13.12 shall be secured prior to issuance of individual building permits.

7. N/A. 
With respect to the drainage for the common driveways: 

8. The plans should clarify the limits of the proposed water quality swales versus the proposed grass swales.  I recommend that a different hatch or line-work be used to clearly delineate the limits of each swale being proposed.

9. The plans indicate proposed water quality swales w/ check dams; however, the check dams are not shown and there is no construction detail.

10. The plans should contain a note that indicates the proposed bio-retention basins will be constructed with lightweight construction equipment to minimize compaction.

11. N/A.

12. On Sheet 5 on proposed Lot 36.04, there is a label for proposed drywells, but there are no drywells shown on the plan.  This should be clarified.

13. On Sheet 7, there is a bio-retention basin proposed on Lot 36.04; however, it does not scale to its 40 ft. x 120 ft. proposed dimensions.

14. Additional information should be provided on the construction details for the proposed grass swales to indicate their typical width, depth, etc.  Sizing and stability calculations should also be provided in the stormwater report.

15. N/A.

16. The Bio-Retention Basin detail and Water Quality Roadside Swale detail should be revised to remove the sand layer since underdrains are not being proposed.  In addition, notes 1 and 2 on the Bio-Retention Basin detail should be removed and notes 5 and 8 should be revised to comply with the NJ BMP manual.    

17. The plans should be revised to reflect the proposed driveway crossing pipe sizes and invert elevations.

18. Stormwater Management Maintenance Plans must be submitted in accordance with DRO Section 625 and Chapter 8 of the NJ BMP Manual.    

19. The following shall be included in a deed restriction to the approval of the Land Use Board Engineer and Land Use Board Attorney.

There are currently no utility lines (electric, telephone, cable, etc.) existing in the common driveways.  In order to obtain these utilities, lines must be extended through the common driveway rights of way to each lot, or through other locations from adjacent properties, or directly from McCan Mill Road within separate utility easements.    Pursuant to Section 611 of the DRO:  “Underground Wiring – which reads All electric, telephone, television and other communication facilities, both main and service lines servicing new developments, shall be provided by underground wiring within easements or dedicated public rights of way, installed in accordance with the prevailing standards and practices of the utilities or other companies providing such services.”  The cost of extending and installing the utilities and obtaining the necessary permits and the paying of the required fees must be borne by the owners of the lots.

The foregoing shall be included as a note in the plans.

20. N/A

21. N/A.

F. Miscellaneous:
1. Note #25 on Sheet 1 of the plans should be revised to indicate that “Fire protection measures for proposed lots shall be determined on an individual basis at the discretion of the Township Fire Department and Township Engineer”. 

2. There appears to be a structure of some type shown to the west of the proposed dwelling on Lot 36.03.  This should be labeled and if it is a structure, tie dimensions to the property lines should be shown.

3. North arrows should be shown on Sheets 5 and 7 of the subdivision plans.

4. N/A.

5. Plan Sheet 5 contains construction details for both, gravel driveways and paved driveways.  The plans should indicate where the gravel and/or paved driveway section will be used.

6. The applicant shall obtain approvals from the following outside agencies:

a. NJDEP (LOI, possibly Freshwater Wetlands and  Flood Hazard Area permits) 

b. Hunterdon County Soil Conservation District 

c. Hunterdon County Planning Board;

d. Hunterdon County Board of Health.

e. Any other agencies as necessary.



27.
Conditions recommended by Township Planner Frank Banisch, III, in his memorandum of July 18, 2010 as modified by the Land Use Board:

4. ENVIRONMENTAL IMPACT STATEMENT

We offer the following comments on the Environmental Impact Statement submitted by the applicant in accordance with §514.

1. The aerial photo exhibit in the Environmental Inventory identifying wetlands should be labeled to correspond to the lettered wetlands identified within the report. 


28.
The following shall be in a recordable document which is subject to the approval of the Land Use Board Attorney and Land Use Board Engineer: 


“Present and prospective owners of the lots created by the within subdivision are hereby granted notice that the variances and waivers from the Driveway Ordinance and zoning standards were granted to allow access to the within described premises from a common driveway.  Since this right of access was authorized in response to the low density of the proposed lots, present and prospective owners should not assume that any additional parcels can be subdivided from the within premises requiring access on the common driveway.”

Roll Call Vote

Those in Favor:
Mrs. Baird, Mr. Shapack, Mrs. Devlin, Mr. Kerwin and Mr. 




Johnstone

Those Opposed:
None

Public Hearing

· Johnson Family Farm

Application No. 10-05

Block 23, Lot 4

Preliminary/Final Major Subdivision and Bulk Variance

Action Deadline:  November 30, 2010
Eligible to vote:  Mrs. Baird, Mr. Mackie, Mr. Moriarty, Mr. Shapack, Mrs. Devlin, Mr. Kerwin and Mr. Johnstone

Resolution

· Resolution No. 10-21 Johnson, Appl. No. 10-05, Block 23, Lot 4 Preliminary/Final Major Subdivision and Bulk Variances
Eligible to vote:  Mrs. Baird, Mr. Mackie, Mr. Moriarty, Mr. Shapack, Mrs. Devlin, Mr. Kerwin and Mr. Johnstone

Mrs. Baird made a motion to approve Appl. 10-05 and adopt Resolution No. 10-21.  Mrs. Devlin seconded the motion.  The motion carried by the following roll call vote:

LAND USE BOARD

TOWNSHIP OF TEWKSBURY

APPLICATION # 10-05

RESOLUTION #10-21



WHEREAS, JLJ LAND PARTNERSHIP, L.P. has applied to the Land Use Board of the Township of Tewksbury for preliminary and final major subdivision approval, de minimis exceptions from R.S.I.S. (Residential Site Improvement Standards), variances under N.J.S.A. 40:55D-70c, and planning variances under N.J.S.A. 40:55D-36 for property which is located at 25 Homestead Road and designated as Block 23, Lot 4 on the Tewksbury Township Tax Map, which premises is located in the LT (Lamington) Zone, and 



WHEREAS, the application was presented by Attorney Douglas J. Janacek, Esq. of the firm of Gibbons, P.C. and Civil Engineer and Professional Planner Ronald Kennedy, P.E., P.P. of the firm of Gladstone Design Inc. at the July 21, 2010, August 17, 2010, September 1, 2010, October 20, 2010 and November 17, 2010 Land Use Board meetings, and



WHEREAS, the application was reviewed by Land Use Board Engineer William H. Burr, IV, P.E. of the firm of Maser Consulting, P.A., and Township Planner Frank Banish, P.P. and Charles (Chuck) McGroarty, P.P. of the firm of Banisch Associates, Inc., and



WHEREAS, the Board, after considering the evidence presented by the applicant, the Township consultants, and a few neighboring property owners, has made the following factual findings:



A.
The Subject Property



1.
The subject property is part of the Johnson family holdings in Tewksbury Township,  known as the Johnson Family Farm, which encompass approximately 1,500 acres.



2.
Farming activities on the Johnson Family Farm include the following:  (1) Livestock – Animal husbandry (the raising of cattle and donkeys); (2) Poultry farming (including chicken, turkey and pheasant); (3) Dairy operations; (4) They have engaged in swine farming in the past; (5) Crop farming; (6) Corn, Alfalfa hay and Timothy hay; (7) Tree farming; (8) Woodland management plan; and (9) Breeding and raising of horses for personal use.   Farming activity on the subject property (Lot 4) is the raising of pheasants.  



3.
The subject property containing 72.564 gross acres, which will be reduced to 71.817 net acres after a road right of way dedication.



4.
Located on the southwestern portion of the site, within 29.4 feet of the Homestead Road right-of-way, is a two story frame home.  In back of the residence is a two story barn and adjacent shed/storage building with driveway access to Homestead Road.  This driveway divides and connects to adjoining properties to the south and east.  Throughout the southern portion of the site are various sheds, out buildings and pheasant shelters.



5.
Homestead Road is designated as a scenic road under Tewksbury Township’s scenic road ordinance.



6.
To the south of the site is 177.397 acre Block 23, Lot 2 where James L. Johnson and Gretchen W. Johnson reside.  The Johnsons have applied for a two lot minor subdivision for that property concurrent and simultaneous with the present application. 



7.
East of the site is Block 23, Lot 3 which is a 88.6 acre parcel owned by James Johnson.  



8.
Northeast of the site are on average one acre residential lots which are outside of the Johnson Family Farm. 



9.
North of the subject property is Block 23, Lot 8.41, which is a 13.5 acre parcel owned by Tewksbury Township.  



10.
Adjoining the lot to the west of the site is a residence outside of the Johnson Family Farm known as Block 23, Lot 7.  There are three out parcels along Homestead Road developed with single-family residences outside of the Johnson Family Farm known as Block 23, Lots 4.01, 5, and 6.  Lot 4 has about 420 feet of frontage along Homestead Road north of the three lots and approximately 777 feet of frontage along Homestead Road south of the three lots.  



11.
The northern one-third of the site is heavily treed.  The balance of the site contains various fields separated by scattered tree rows and clusters. 



12.
A band of steep slopes (over 25%) about 1,700 feet long diagonally traverses the northern portion of the property in an east/west direction.



13.
Among the environmental constraints on the site are a small tributary of Hollow Brook, which is a c-1 stream with a 300 feet riparian buffer along the northeast portion of the site.  A separate 300 foot riparian buffer exists along much of the northwestern portion of the property with wetlands along the northern frontage of Homestead Road, 150 feet wetlands buffers, flood hazard areas, soils with septic limitations, and steep slopes.  The applicant has applied to the New Jersey Department of Environmental Protection (NJDEP) for a Letter of Interpretation (LOI).



14.
The site contains 55.7 acres with slopes of less than 14.99%, 9.6 acres with slopes of between 15% - 24.99%, and 7.3 acres of slopes over 25%.



15.
The elevations on Lot 4 range from about 288 feet in the northeast to 528 feet in the southern portion of the tract. 



16.
There are a number of driveways, pathways, and trails on Lot 4.  The applicant proposes to use Jockey Hollow Driveway which runs in an east/west direction as a common driveway with access to Homestead Road.  Jockey Hollow Driveway provides primary access to the home on Lot 3 which is landlocked.  The applicant proposes to construct a new driveway extension perpendicular to Jockey Hollow Driveway along the eastern border of the property (adjacent to Lot 3), in a north/south direction, partially using existing driveways and pathways to serve at least two and possibly three of the newly created lots.  This new driveway extension will also serve as a common driveway.  Jockey Hollow Driveway has been well constructed and maintained.  The existing driveways within the Johnson Family Farm have been used by the Johnson Family for a number of years.



B.
Subdivision Application.



17.
The Johnson Family is subdividing the property in order to divide its holdings among various family members for estate planning.



18.
The severe environmental limitations on the subject property include wetlands, wetlands buffer areas, flood hazard area, c-1 stream with its attendant 300 feet riparian buffer, steep slopes, and soil with septic limitations which restrict the development of the site.  The Johnson Family has taken this into account by proposing a low density subdivision.  The use of an existing driveway and portions of other driveways and pathways, which need to be expanded, as common driveways will limit disturbance to the environment.



19.
The applicant proposes to subdivide its property into four oversized lots which exceed the minimum lot size of ten acres required in the LT Zone.  


Proposed 


Remaining
Proposed

Proposed

Proposed




Lot 4

Lot 4.02

Lot 4.03

Lot 4.04




19.614 acres
18.692 acres
16.072  acres
17.439  acres




Remaining Lot 4 will contain the existing home, barn, shed/storage building, outbuildings, and pheasant shelters.



20.
Improvements to Jockey Hollow Driveway and the perpendicular extension to that driveway which is to be constructed along the eastern property line, will serve as the common driveways for the development, include:

· Widening the driveways to a minimum of 12 feet where they are less than 12 feet wide.

·  Creating bump outs which along with the driveway are a minimum of 18 feet wide.

·  Paving those portions of the driveways which have a slope of 8% or more.

· Constructing drainage improvements along the driveways.

·  Other improvements required by the Land Use Board Engineer, Township Engineer, and Chief of the Pottersville Volunteer Fire Company.



C.
Waivers, Variance and Planning Variance.



21.
Waivers are required from the standards in the Tewksbury Township Driveway Ordinance.  



22.
Section 12.08.060(c) of the Driveway Ordinance requires driveways to be at least 10 feet from the property line.  The common driveways will traverse property lines without the 10 foot setback.




23.
Section 12.08.100(B)-1 requires driveways having a grade of more than 8% to be paved.  The Land Use Board Engineer recommended compliance with this provision.   The applicant initially sought a waiver from this requirement, but at the meeting withdrew this request.  



24.
The justification for the driveways lacking any setback is that common driveways must traverse each of the properties.    The waivers are supported by Mr. Burr. 



25.
Discretion to grant waivers from the Driveway Ordinance is vested with the Township Engineer.  The Land Use Board, having determined that common driveways, rather than public streets, are appropriate for the proposed four lot subdivision and recommends to the Township Engineer that the requested waivers be approved.  



26.
Township Engineer Andrew Holt, P.E. has not ruled on the waivers to the Township Driveway Ordinance.  The within approval is subject to his ruling on the waivers.



27.
The Tewksbury Township (DRO) in Section 706D.2 requires flag lots to have access to an existing public street. This will not occur as Lots 4.03 and 4.04 will have frontage on Homestead Road but will access the common driveway.  The justification for these variances under N.J.S.A. 40:55D-70c(2) is that the elimination of a driveway within the flag mast will promote the following purposes of the Municipal Land Use Law under N.J.S.A. 40:55D-2:


“a.
To encourage municipal action to guide the appropriate use or development of all lands in this State, in a manner which will promote the public health, safety, morals, and general welfare;”


Both the Land Use Board Engineer and the Chief of the Pottersville Volunteer Fire Company have determined that the common driveway is appropriate to provide ingress and egress to the five lots for the residents, their guests, and emergency service vehicles.  


“e.
To promote the establishment of appropriate population densities and concentrations that will contribute to the well-being of persons, neighborhoods, communities and regions and preservation of the environment;”


The proposed subdivision has much larger lots than those required in the LT Zone.  This low density development and the use of existing driveways, along with the conditions in this resolution, will better preserve the environment than the construction of a municipal road. 


“h.
To encourage the location and design of transportation routes which will promote the free flow of traffic while discouraging location of such facilities and routes which result in congestion or blight;”


The common driveways will preserve the bucolic character of Lot 4.  


“m.
To encourage coordination of the various public and private procedures and activities shaping land development with a view of lessening the cost of such development and to the more efficient use of land;”



28.
The use of the common driveways, and the minimization of access to Homestead Road, is consistent with the purposes of the Scenic Road Ordinance, which is to limit the number of access points on scenic roads and to retain the natural beauty of scenic roads.   Ms. Carol Leighton, Chair of the Tewksbury Township Scenic Roads and Bridges Commission in a letter to Land Use Board Chairman Blake Johnstone dated August 22, 2010 regarding the current application and the other Johnson Family Farm applications said:


As the above mentioned applications include no new road openings on scenic roads and have no discernable impacts which would be contradictory of the [sic] township’s Scenic Roads ordinance, the Scenic Roads and Bridges Commission of Tewksbury Twp finds the applications consistent with goals and purposes of the ordinance, and offers no negative comments thereon.



29.
The benefits from the requested flag lot variances will substantially outweigh any detriments.



30.
The requested flag lot variance relief can be granted without substantial detriment to the public good and without substantially impairing the intent and purpose of the zone plan and zoning ordinance of the Township of Tewksbury.



31.
As previously noted, the existing residence has a front yard setback of 29.4 feet from Homestead Road, while the Zoning Ordinance requires a minimum front yard setback of 100 feet in the LT Zone.  A shed on proposed remaining Lot 4 has a side yard setback of 27.1 feet from the common property line with proposed Lot 4.02, while the Zoning Ordinance requires a minimum side yard of 50 feet in the LT Zone.  The existing home may remain, but if destroyed, new structures must conform with the then existing Zoning Ordinance.  Industrial Lessors, Inc. v. City of Garfield, 119 N.J. Super. 181 (App. Div. 1972), certif.. den. 61 N.J. 160 (1972).



32.
The subdivision application will bring the pheasant shelters (enclosure) on proposed Lot 4.02 to within 7 feet of the property line with remaining Lot 4.   This will require a side yard setback variance.  There will be no impact from this variance, as the applicant has agreed to a deed restriction which would require the nonconforming structures to be removed from remaining Lot 4 and proposed Lot 4.02 when a building permit is sought for a residence on either Lot 4 or 4.02.



33.
The justification for the side yard variances is providing sufficient space for agriculture, which is a purpose of the MLUL under N.J.S.A. 40:55D-2g, as well as a goal of the Tewksbury Township Master Plan.  This promotion of agriculture supports a variance under N.J.S.A. 40:55D-70c(2).



34.
The benefits from the requested side yard deviations will substantially outweigh any detriments.



35.
The requested side yard variance relief can be granted without substantial detriment to the public good and without substantially impairing the intent and purpose of the zone plan and zoning ordinance of the Township of Tewksbury.



36.
N.J.S.A. 40:55D-35 requires buildings or structures to have access to an improved, approved public street.  The proposed lots will not have access to a public street but a common driveway. 



37.
 N.J.S.A. 40:55D-36 provides:


“Where the enforcement of section 26 of P.L. 1975, c. 291 (C.40:55D-35) would entail practical difficulty or unnecessary hardship, or where the circumstances of the case do not require the building or structure to be related to a street, the board of adjustment may upon application or appeal, vary the application of section 26 of P.L. 1975, c.291 (C.40:55D-35) and direct the issuance of a permit subject to conditions that will provide adequate access for firefighting equipment, ambulances and other emergency vehicles necessary for the protection of health and safety and that will protect any future street layout shown on the official map or on a general circulation plan element of the municipal master plan pursuant to paragraph (4) of subsection b.  of section 19 of P.L. 1975, c.291 (C.40:55D-28).


Sections 59 through 62 of P.L. 1975, c.291 (C.40:55D-72 through C.40:55D-75) shall apply to applications or appeals pursuant to this section.  In any municipality in which there is no board of adjustment, the planning board shall have the same powers and be subject to the same restrictions as provided in this section.


The board of adjustment shall not exercise the power otherwise granted by this section if the proposed development requires approval by the planning board of a subdivision, site plan or conditional use in conjunction with which the planning board has power to direct the issuance of a permit pursuant to subsection c. of section 47 of P.L. 1975, c.291 (C.40:55D-60).”



38.
The proposed subdivision will create large lots at a low density.  Land Use Board Engineer Burr finds the existing Jockey Hollow Driveway to be in good condition.  The Land Use Board notes that the proposed common driveway through remaining Lot 4 and proposed Lots 4.02, 4.03, and 4.04 will need to be improved and extended through existing driveways and pathways.  Jockey Hollow Driveway and the new extension will be adequate for the proposed four lots, subject to the improvements required by this resolution.  



39.
Pursuant to N.J.S.A. 40:55D-36:


“The circumstances of the case do not require the building(s)  .  .  . to be related to a street.”



40.
The statute requires “adequate access for fire fighting equipment, ambulances, and other emergency vehicles . . . ”



Chief Thomas O. Anderson of the Pottersville Volunteer Fire Company in a letter to the Land Use Board dated August 31, 2010 regarding the current and other Johnson Family Farm applications said:


In response to your request concerning the Johnson’s subdivisions, the Pottersville Volunteer Fire Company has met with Mr. Ron Kennedy of Gladstone Design to review the application sites.


The proposed driveways are satisfactory as far as the width and proposed grades are concerned.  We do not feel it is required to pave the areas that exceed eight (8) percent grade, as long as the driveways are maintained and in proper condition for access for all emergency vehicles.  (The paving of those portions of the driveway with a grade of at least 8% was recommended by Land Use Board Engineer Burr, and therefore is required by the Board.)The proposed distance in excess of 600 feet between bump-outs is also satisfactory, providing they do not exceed 800 feet.  They also must be maintained and in proper condition in the event of an emergency.


We would also like to add that all driveways and bump-out areas be maintained with a minimum clearance of 13 feet in height to allow fire truck access throughout the entire year.


In regard to water sources at each home site; a minimum of a 30,000 gallon underground storage tank with hydrant is preferred.  Pools or ponds of similar minimum volume are acceptable, providing a dry hydrant is placed in close proximity to a driveway/parking area.  All installations are required to follow NFPA guidelines.



D.
Residential Site Improvements Standards



41.
It is the opinion of the Land Use Board Attorney that the current application is subject to the Residential Site Improvement Standards (RSIS).  N.J.S.A. 5:21-1.5(f) provides:


“ . . .  driveways on private property held in fee-simple as individual residential lots outside of the public right-of-way, including common driveways established by easements shared by more than one but not more than four dwelling units on private property.”



The implication is that a common driveway serving more than four dwellings is subject to the RSIS.



42.
The RSIS establishes a hierarchy of roads.  The road serving the least intensive traffic volumes is a Rural Residential Lane which is described as:


“A rural residential lane is a street that serves dwellings on lots that are two acres or greater, AND primarily serves as access to abutting building lots, AND has no on-street parking, AND has lot-to-street access designed to vehicles do not have to back out of lots onto the street.  Rural residential lanes shall only connect to rural streets, rural residential lanes or mixed-use collectors.  However, a rural residential lane shall not connect two mixed-use collectors.”

“(Average Daily Traffic (maximum) 200)” which amounts to 20 homes.



43.
The proposed subdivision does not meet the RSIS requirements that Rural Residential Lane be a minimum of 18 feet wide, be paved with asphalt and with a centerline radius of 100 feet.  



44.
A Land Use Board may grant de minimis exceptions from the RSIS standards pursuant to N.J.A.C. 5:21-3.1g:


“The municipal approving authority’s granting of a request for a de 
minimis exception shall be based on a finding that the requested 


exception meets  the following criteria:


1.
It is consistent with the intent of the Site Improvement Act;


2.
It is reasonable, limited, and not unduly burdensome;


3.
It meets the needs of public health and safety; and


4.
It takes into account existing infrastructure and possible 



surrounding future development.”


As to Paragraph 1, the farm driveways are well constructed and maintained.  The driveways have properly functioned for some time.   


As to Paragraph 2, the common driveways will provide access to the proposed five lots and the adjoining farm operation and Johnson residences.  


As to Paragraph 3, the installation of public roads would create substantial disturbances to environmentally sensitive areas. 



As to Paragraph 4, the proposed common driveways are consistent with existing development in the area.  



45.
A wider, paved driveway or public road would detract from the bucolic character of the property.



46 
The proposed de minimis exceptions promote the following intent and purposes of the Residential Site Improvements Standards pursuant to N.J.A.C. 5:21-1.3(a):


“1.
To reduce the multiplicity of standards for residential subdivisions and site improvements which currently exists in this State in order to eliminate unnecessary increases in the cost of housing where there are noncommensurate gains in the protection of public health and safety;


2.
To avoid unnecessary cost in the construction process, and to provide site improvement standards that are both sound and cost effective;


5.
To streamline the development approval process and improve the efficiency of the application process by providing a uniform set of technical site improvement standards for land development;


6.
To provide the widest possible range of design freedom and promote diversity through performance-oriented site improvement standards;”



47.
The common driveway network, with the improvements required herein, is deemed satisfactory by the Land Use Board Engineer, , and the Chief of the Pottersville Fire Company.



48. 
Mr. Burr has recommended approval of the RSIS de minimis exceptions. 



49.
The common driveways must be maintained, snow plowed, and ice removed by the owners of the newly created lots and the property owners with access to the common driveways in order to provide safe and efficient access for the Police Department, Rescue Squad, Fire Department, and other emergency service personnel.



Chief Thomas O. Anderson of the Pottersville Volunteer Fire Company in a letter to the Land Use Board dated October 3, 2010 regarding the current and other Johnson Family Farm applications said:



“As a follow-up to my conversation with the borough attorney concerning a driveway ordinance, my recommendation is that all driveways within the Township of Tewksbury be required to maintain minimum conditions of 13 feet in clear height and 15 to 20 feet in clear width to allow access to emergency vehicles.



It has been my experience that overhanging tree branches and uncontrolled shrubbery and brush conditions, hinder access in the event of an emergency situation.”



50
The applicant does not envision the construction of homes on the lots for many years.



51.
Approved percolation tests and soil logs for septic systems have been performed for each lot.  



52.
The plans which have been submitted to the Land Use Board are sufficient for a determination on preliminary and final subdivision approval.  The plans need to be revised and the conditions in the within resolution satisfied prior to the signing of the final plat.
Based on the foregoing, this Board concludes:



A.
The current application is brought as an estate planning measure rather than for the development of the four lots.  It is anticipated that homes will not be constructed on the lots for a number of years.



B.
The subject property is severely constrained with wetlands, wetlands buffer areas, flood hazard areas, a c-1 stream, 300 feet riparian buffers, steep slopes, and soil limitations.



C.
The applicant has proposed to utilize existing farm driveways with an extension (to be constructed) to serve the proposed four lots.



D.
Common driveways require exemptions from the Tewksbury Township Driveway Ordinance, de minimis exceptions from the RSIS, and a planning variance under N.J.S.A. 40:55D-36 for the creation of lots without direct access to an improved approved public street.  The Board grants this relief for the proposed four lot subdivision, but would not grant approval for a subdivision with this relief for more than four lots.



E.
The applicant has proposed minimal subdivision improvements.



F.
This Board has found that the request for the creation of four lots on 72.564 acres in the LT zone justifies the requested relief.



G.
Aside from the common driveway and its accompanying drainage facilities, the improvements to the site which are necessary for development will occur on a lot by lot basis in compliance with a plot plan which needs to be approved pursuant to Condition 1 herein. 



H.
The current Land Use Board would not approve a more dense subdivision without substantially more improvements (including off-tract improvements along Homestead Road, compliance with the Residential Site Improvement Standards, etc.), which might entail NJDEP permits for construction in wetlands, wetlands transition areas flood hazard areas, and stream buffers.  The failure to acquire the necessary state permits would limit development to the present density and configuration.



NOW, THEREFORE be it resolved by the Land Use Board of the Township of Tewksbury on this 17th  day of November 2010 that the application of JLJ Land Partnership, L.P. for preliminary and final major subdivision approval, R.S.I.S. de minimis exceptions, variances under N.J.S.A. 40:55D-70c, and  planning variances under N.J.S..A. 40:55D-36 be approved in accordance with plans titled: 

· Plans entitled “Johnson Family Farm, Block 23, Lot 4, Tewksbury Township, Hunterdon County, New Jersey – Preliminary & Final Major Subdivision Plans” (consisting of three sheets) as prepared by Ronald A. Kennedy, P.E. of Gladstone Design, Inc., dated May 14, 2010, last revised July 6, 2010; 

· Plan entitled “Preliminary and Final Major Subdivision Plat” (consisting of one sheet) as prepared by Kurt T. Hanie, P.L.S. of Gladstone Design, Inc., dated May 14, 2010 (note:  plats not signed or sealed);

· Plans entitled “Johnson Family Farm” – “Existing Drainage Area Maps” (consisting of two sheets) as prepared by Ronald A. Kennedy, P.E. of Gladstone Design, Inc., dated May 14, 2010, last revised July 6, 2010;

· Plan entitled “Johnson Family Farm – Common Driveway Profiles” (consisting of one sheet) as prepared by Ronald A. Kennedy, P.E. of Gladstone Design, Inc., dated May 14, 2010, last revised July 6, 2010;


Subject, however, to the following conditions:


1.
Prior to the issuance of a building permit for a residence on any lot, the property owner  must submit and obtain written approval from the Township Engineer for a plot plan (Grading and  Surface Water Management Plan) which locates to scale on the lot:


a.
Building envelope, proposed dwelling, accessory structures, driveway and electric, telephone, television and other communication facility locations both within the subject lot and, if applicable, outside the subject lot.


b.
Other paved areas, swimming pools, tennis courts, etc.

c.
Septic system.


d.
Reserve septic system.


e.
Fire protection measures including either a 30,000 gallon underground storage tank with a hydrant, or pond, or a swimming pool with a dry hydrant in close proximity to a driveway/parking area which must be approved in writing by the Chief of the Pottersville Volunteer Fire Company and the Township Engineer.


f.
Common driveways, other driveways,  bump outs, and walkways.



g.
Agricultural activities and structures.

h.
State Open Water, wetlands, wetlands transition areas, wetlands transition averaging plan areas, riparian zones, slopes over 25%, rivers, tributaries, creeks.  No development shall occur in these areas without the approval, if required of the Tewksbury Township Land Use Board and/or the appropriate State agency.  These items shall be shown on the plot plan based on 
the approved subdivision plans without the necessity for a new survey for 
these items.

i.
Boundary markers to be shown on the plans for items in paragraph h and photographs shall be required to document same. – applicant requests that the photograph requirement be deleted, but it is a requirement of the DRO.  A “Carsonite” boundary marker, or approved equal, shall be installed to the approval of the Township Engineer and the Zoning Officer at intervals not exceeding one hundred feet (100) or where there is a change in direction of more than sixty (60) degrees (within an area a maximum distance of 500 feet from the proposed residence on each lot).  The markers shall be labeled with permanent sign decals to indicate the type of constraint.  The markers shall be a plastic composite, a 
minimum width of 2.5 inches and a length of 6 feet, with at least 4 feet exposed above ground.

j.
For the disturbed areas, topography at a scale of no less than 1 inch = 50 feet, with slopes based on a two foot analysis.  For the undisturbed areas, topography shall be shown on the plot plan based on approved subdivision plans without the necessity for a new survey.



k.
Limits of disturbance.


l.
Significant individual (over 8” caliper) and stands of trees in the disturbed areas.

m.
Drainage improvements including but not limited to swales and drywells designed to store 3” of runoff from the roof areas for each lot.



n.
Grading plan.  

0.
 Pursuant to the environmental impact statement, the lot plan shall incorporate NJDEP Best Management Practices including limiting lawn areas, maximizing natural vegetation, and minimizing impervious lot coverage.


2.
Prior to the issuance of a building permit for a residence on any lot, the property owner must obtain approval for a fire protection measure including either a 30,000 gallon underground storage tank, pond, or swimming pool pursuant to condition 1e herein from the Chief of the Pottersville Fire Company and the Township Engineer.  The property owner must properly maintain the fire protection measure and arrange for a yearly inspection by the homeowner’s insurance company (or other inspector approved by the Chief of the Pottersville Volunteer Fire Department) and obtain a certificate or letter of proper maintenance which shall be provided upon request to the Township Zoning Officer and the Chief of the Pottersville Volunteer Fire Company.  Prior to the issuance of a Certificate of Occupancy, a Declaration of Covenants and Maintenance specifying the fire protection measure which has been approved by the Chief of the Pottersville Fire Company which shall also specify the location of the fire protection measure, the required maintenance and the inspection and reporting required herein.  The form of the Declaration shall be submitted to the Land Use Board Attorney, and the Chief of the Pottersville Fire Company for their approval.  After the Declaration is approved, it shall be filed with the County Recording Office, which must take place prior to the issuance of a Certificate of Occupancy.


3.
Prior to the issuance of a building permit for a residence on any lot, the common driveways must be improved and approved by the Land Use Board Engineer, the Township Engineer, and the Chief of the Pottersville Volunteer Fire Company.


4.
Prior to the issuance of a building permit for a residence on any lot, a final septic approval must be obtained.


5.
The common driveway and maintenance easement which is subject to the approval of the Land Use Board Attorney and the Land Use Board Engineer shall be recorded prior to the signing of the final subdivision plat.   The owner of  Lot 3 has the right to use and will be responsible for its pro rata share of the maintenance of the easement.  The easement shall contain the following provisions:


a.
The common driveway shall be the principal means of access for Lots 3, 4, 4.02, 4.03, and 4.04 in Block 23.  No other lots shall have access to the common driveway unless said access is approved by all of the owners of the aforesaid 5 lots and the Tewksbury Township Land Use Board.  


b.
“The Township of Tewksbury shall neither maintain nor snow plow nor remove ice construct nor reconstruct nor have any responsibility or obligation with respect to the common driveway which shall be the sole responsibility of the owners of Lots 3, 4, 4.02, 4.03, and 4.04 in Block 23 (the owners).  The owners shall have the following obligations upon the issuance of the first building permit by the Township of Tewksbury in connection with Block 23 Lots  4, 4.02 – 4.04.

· Those sections of common driveways which are paved shall be kept free of potholes and ruts.  Any potholes, ruts or other visible pavement failure shall be repaired by the owners of the effected lots within thirty (30) days of said pavement failure.
· Those sections of common driveways which are unpaved shall be maintained with a minimum stone base of 6” (compacted thickness)  of 1-1/2” quarry process (blend) stone or ¾” dense graded aggregate (DGA) thoroughly rolled and compacted at the specified width.  These stone driveways shall also be kept free of potholes and ruts.

· All drainage appurtenances required by the Land Use Board shall be properly maintained and shall keep same free from grass, weeds, leaves, tree branches, rubbish and other obstructions so as to control water quality and runoff.  

· The brush and vegetation along  the common driveways shall be cut in order to maintain a clear width of at least 15 – 20 feet.  The common driveways shall be kept clear of tree limbs and other obstructions to a height of at least fourteen (14) feet from the driveway surface for the first twenty-five (25) feet of the driveway as it leads from the public road and thereafter to a height of at least thirteen (13)  feet from the driveway surface. 

· No debris or material shall be permitted on the common driveways.

· No parking shall take place on the common driveways.  Blocking shared driveways is prohibited.  No person shall impede, block or prevent ready access to, over, in or through a common driveway, whether by parking vehicles, erecting barriers or other means.

· Snow plowing and ice removal to provide effective access for Police, Rescue Squads, Fire Departments and other emergency service vehicles.  All snow and ice shall be removed from the common driveways, and in the event of ice which may be so frozen as to make removal impractical, shall cause the ice to be thoroughly covered with sand or ashes, within twelve (12) hours of daylight after the snow fall ends or the ice forms thereon.


In addition, after the issuance of the first building permit for Block 23, Lots 4, 4.02, 4.03, and 4.04, Township Officials, employees, and consultants shall have the right to traverse the common driveways and the adjoining areas in order to inspect the maintenance, snow plowing, and ice removal.  Township Officials, employees, and consultants shall have the right to traverse the common driveways and adjoining areas prior to the issuance of a building permit in order to make required inspections.



c. 
Upon finding a lack of maintenance or snow removal or ice removal, the Township Zoning Officer shall send or deliver a letter to each of the owners advising them of the specific lack of maintenance or snow plowing or ice removal.  The failure of the owners to correct a maintenance item in the Zoning Officer’s letter within 10 days or a snow plow or ice removal within 24 hours shall result in a violation of condition 5 and Land Use Board resolution 10-20 adopted on November 17, 2010 which created the aforesaid lots, and the within easement. Each day the maintenance or snow plowing or ice removal is not corrected shall result in a separate violation.  



d. 
Penalties – Any person or persons, firm or corporation, violating any section of any condition in Land Use Board Resolution 10-20 including but not limited to condition 5 relating to the maintenance, snow plowing and ice removal shall be subject to the penalties set forth in  the Tewksbury Township Development Regulations Ordinance.



e.
No structures nor debris including leaves and branches nor material shall be placed or permitted within the common driveway right-of-way other than the common driveway and associated improvements include the drainage facilities and public utilities.  Personal driveways and walkways may be installed within the right-of-way as part of the lot plan required in Condition 1 of the resolution approving the development.


The owner of any lot shall have the right to make improvements to the common driveway, including widening the driveway, bring it to municipal road standards, which are required by the Land Use Board and Township Engineer in order to further develop their property.  The owners of the other lots shall cooperate with the permitting process.



f.
Any damage to the common driveway caused by an owner, an owner’s family, or an owner’s guest, or cause by vehicles or equipment whose destination is the owner’s property, shall be repaired within 30 days of the date when damage occurred, to the approval of the Township Engineer.


6.
The following Right to Farm language shall be placed within the conveying for lots and plans and deed:


“Grantee is hereby given notice that there is, or may in the future be, farm uses adjacent or in close proximity to the within described premises from which may emanate noise, odors, dust and fumes associated with agricultural practices permitted under the Right to Farm Ordinance.  Chapter 5.08 of the Code of the Township of Tewksbury.”



The above language shall be included in all subsequent deeds.


7.
A deed restriction to incorporate the requirements in this resolution   shall be submitted to and approved by the appropriate Land Use Board and Township Professionals and recorded prior to the signing of the final subdivision plat.  The deed required in Condition 16 shall be submitted to and approved by the Township Engineer and the Township Attorney and recorded prior to the signing of the final subdivision plat.


8.
Certification by the applicant in writing to the Land Use Administrator that all necessary approvals from other governmental agencies have been obtained.  


9.
Compliance with all applicable federal, county and municipal legislative enactments, rules, and regulations.


10.
Submission of metes and bounds descriptions for review and approval by the Land Use Board Engineer including for the new lots and various easements.


11.
The plans are to be revised consistent with the within resolution and the technical comments of the Land Use Board Engineer, Township Engineer, Township Planner, and the Chief of the Pottersville Volunteer Fire Company within one hundred twenty (120) days of the adoption of the within resolution.  Subsequent revisions suggested by either the Land Use Board Engineer or Township Planner are to be made within sixty (60) days of the request to the approval of the appropriate Municipal professional.


12.
Procurement of outside agency approvals or waivers thereof – i.e. New Jersey Department of Environmental Protection, Hunterdon County Soil Conservation District, Hunterdon County Planning Board, Hunterdon County Board of Health, Tewksbury Board of Health, etc. 


13.
Posting of performance guarantees and inspection fees for the improvement of the common  driveways.  These common  driveways will need to be improved to the approval of the Land Use Board Engineer, and Township Engineer, and the Chief of The Pottersville Volunteer Fire Company, or a performance guarantee need be posted prior to the signing of the final plat. A two-year maintenance guarantee must also be posted. The performance and maintenance guarantees are subject to the approval of the Township Engineer and Township Attorney.


14.
Applicant will comply with the Township of Tewksbury tree removal ordinance.


15.
Driveway improvements, bump outs, and drainage shall be completed to the approval of the Land Use Board Engineer , Township Engineer and the Chief of the Pottersville Volunteer Fire Company.


16.
A road right-of-way dedication to the approval of the Township Engineer and Township Attorney.


17.
The applicant shall be required to make improvements to the intersection of Jockey Hollow and Homestead Road to the approval of the Township Engineer and the Land Use Board Engineer.


18.
Payment of all fees, escrows, inspection fees,  affordable housing fees, as well as  tax map revision fees.  


19.
Compliance with all Municipal and State affordable housing measures.


20.
Computer disk (electronic file) of approved subdivision compatible with GIS ARC/VIEW.  


21.
Individual driveways will require a driveway permit to the approval of the Superintendent of Public Works.


22.
The final plat shall not be signed until the conditions in the within resolution are satisfied.


23.
The applicant shall record this resolution with the Hunterdon County Record Office.


24.
Obtaining will serve letters for each lot from the electric, telephone, and cable companies as well as any other applicable utilities.

25.
The within approval is subject to Township Engineer Andrew Holt, P.E. approving the waivers to the Township Driveway Ordinance.  If his approval is subject to conditions, the conditions will become conditions of the within Land Use Board approval.  If the Township Engineer does not approve the waivers, or only approves some of them, the plans shall be revised to comport with the Driveway Ordinance or those sections thereof for which no waiver has been granted.


26.
Prior to the issuance of a building permit for a residence on either remaining Lot 4 or proposed Lot 4.02, the nonconforming pheasant shelters (enclosures) on remaining Lot 4 and proposed Lot 4.02 shall be removed and the material carted off site.


27.
The following shall be included in a deed restriction to the approval of the Land Use Board Engineer and Land Use Board Attorney.


There are currently no utility lines (electric, telephone, cable, etc.) existing in the common driveways.  In order to obtain these utilities, lines must be extended through the common driveway rights of way to each lot, or through other locations from adjacent properties, or directly from Homestead Road within separate utility easements.    Pursuant to Section 611 of the DRO:  “Underground Wiring – which reads All electric, telephone, television and other communication facilities, both main and service lines servicing new developments, shall be provided by underground wiring within easements or dedicated public rights of way, installed in accordance with the prevailing standards and practices of the utilities or other companies providing such services.”  The cost of extending and installing the utilities and obtaining the necessary permits and the paying of the required fees must be borne by the owners of the lots.

The foregoing shall be included as a note in the plans.


28.
Conditions recommended by Land Use Board Engineer William H. Burr, IV, P.E., in his report of August 26, 2010 as modified by the Land Use Board:

C.  Lot Layout, Site Circulation, etc.

11. N.A.

12. N.A.

13. N.A.

14. The plans should be revised to label the setback distances from all of the existing pheasant shelters.

15. Sheet 3 of the plans appears to reflect a grey hatching along the existing driveways, which I assume represents areas of proposed driveway widening or new driveway construction.  The plans should be revised to clearly label this. 

16. N/A.

17. N.A.

D.  Survey Details
4. Metes and Bounds descriptions, with supporting closure calculations, must be provided for the existing and proposed lots, as well as, all proposed easements and right of way dedications. 

5. N.A.

6.   A note shall be added to the plans stating that the house and driveway locations and the drainage on the individual lots are conceptual and are not approved by the Land Use Board.  These improvements were shown on the plans in order to demonstrate that the lots could be developed.  These items need be shown on a plot plan pursuant to condition 1 herein and approved prior to the issuance of a building permit.  

7. Upon review of the “Preliminary and Final Major Subdivision Plat” (consisting of 2 sheets), we have the following comments:

j. The plats were not signed or sealed by the Professional Licensed Surveyor who prepared them.

k. The proposed lot areas should also be shown in square feet.

l. An area summary chart should be shown reflecting the original lot size, subdivided lot sizes (net and gross), right of ways areas, etc. 

m. The right of way dedication along Homestead Road should be described for each of the proposed lots.

n. The plats should be revised to reflect the full width of the existing Homestead Road right of way.

o. Sight easements should be shown on the plat along with metes and bounds.

p. All easements must be tied to the property line(s).

q. Point of beginnings should be shown on the plat for each lot.

r. The name of the Municipal Engineer within the signature blocks must be revised to read Andrew S. Holt, P.E.

E.  Grading/Drainage/Utilities

20. The plans should be revised to clearly reflect and label the proposed swales and drainage improvements that must be constructed in conjunction with the common driveway improvements.

21. N.A.

22. N.A.

23. N.A.

24. N.A.  

25. Note 10 on Sheet 1 should be revised to state that a Grading and Surface Water Management Plan in accordance with Township Code Chapter 13.12 shall be secured prior to issuance of individual building permits.

26. N.A.  

27. The plans should clarify the limits of the proposed water quality swales versus the proposed grass swales.  I recommend that a different hatch or line-work be used to clearly delineate the limits of each swale being proposed.

28. Plan Sheet 3 indicates proposed water quality swales w/ check dams; however, the check dams are not shown and there is no construction detail.

29. The plans should contain a note that indicates the proposed bio-retention basins will be constructed with lightweight construction equipment to minimize compaction.

30. N.A.

31. Additional information should be provided on the construction details for the proposed grass swales to indicate their typical width, depth, etc.  Sizing and stability calculations should also be provided in the stormwater report.

32. N.A.

33. The Bio-Retention Basin detail and Water Quality Roadside Swale detail should be revised to remove the sand layer since underdrains are not being proposed.  In addition, note 1 on the Bio-Retention Basin detail should be removed and notes 4 and 7 should be revised to comply with the NJ BMP manual.    

34. N/A.

35. Stormwater Management Maintenance Plans must be submitted in accordance with DRO Section 625 and Chapter 8 of the NJ BMP Manual.    

36. N/A.

37. A note should be added to the plans indicating that a swale must be constructed along the uphill side of the septic system to intercept and drain surface water around the septic system.

38.   The plans should be revised however to indicate that soil stabilization matting be used along the 2:1 slopes.

39. N.A.

G. Miscellaneous:
1. Sheet 3 should be revised to clearly label the limits of the proposed 50’ wide common access/utility/maintenance easement – in particular on Lot 4.02.

2. Note #27 on Sheet 1 of the plans should be revised to indicate that “Fire protection measures for proposed lots shall be determined on an individual basis at the discretion of the Township Fire Department and Township Engineer”. 

3. If pathways are to be removed (as discussed in Comment B5 above), the plans should be revised to add a note stating that the existing paths to be removed will be restored with topsoil seed and mulched.

4. Plan Sheet 3 contains construction details for both, gravel driveways and paved driveways.  The plans should clearly indicate where the gravel and/or paved driveway section will be used.

5. The applicant shall obtain approvals from the following outside agencies:

f. NJDEP (LOI, possibly Freshwater Wetlands and  Flood Hazard Area permits) 

g. Hunterdon County Soil Conservation District 

h. Hunterdon County Planning Board;

i. Hunterdon County Board of Health.

j. Any other agencies as necessary.


27.
Conditions recommended by Township Planner Frank Banisch, III, in his memorandum of July 18, 2010 as modified by the Land Use Board:

5. ENVIRONMENTAL IMPACT STATEMENT

We offer the following comments on the Environmental Impact Statement submitted by the applicant in accordance with §514.

1. The aerial photo exhibit in the Environmental Inventory identifying wetlands should be labeled to correspond to the lettered wetlands identified within the report. 


28.
The following shall be in a recordable document which is subject to the approval of the Land Use Board Attorney and Land Use Board Engineer: 


“Present and prospective owners of the lots created by the within subdivision are hereby granted notice that the variances and waivers from the Driveway Ordinance and zoning standards were granted to allow access to the within described premises from a common driveway.  Since this right of access was authorized in response to the low density of the proposed lots, present and prospective owners should not assume that any additional parcels can be subdivided from the within premises requiring access on the common driveway.”

Roll Call Vote

Those in Favor: 
Mrs. Baird, Mr. Mackie, Mr. Shapack, Mrs. Devlin, Mr. Kerwin and Mr. Johnstone

Those Opposed:
None

Public Hearing

· Johnson Family Farm

Application No. 10-07

Block 23, Lot 2

Minor Subdivision and Use Variance

Action Deadline:  November 30, 2010
Eligible to vote:  Mrs. Baird, Mr. Mackie, Mr. Moriarty, Mr. Shapack, Mrs. Devlin, Mr. Kerwin and Mr. Johnstone

Resolution

· Resolution No. 10-22 Johnson, Appl. No. 10-07, Block 23, Lot 2 Minor Subdivision and Use Variance
Eligible to vote:  Mrs. Baird, Mr. Mackie, Mr. Moriarty, Mr. Shapack, Mrs. Devlin, Mr. Kerwin and Mr. Johnstone

Mrs. Baird made a motion to approve Application No. 10-07 and adoption of Resolution No. 10-22.  Mrs. Devlin seconded the motion.  The motion carried by the following roll call vote:

LAND USE BOARD  

TOWNSHIP OF TEWKSBURY

APPLICATION # 10-07

RESOLUTION # 10-22



WHEREAS, JAMES L. JOHNSON and GRETCHEN W. JOHNSON have applied to the Land Use Board of the Township of Tewksbury for a minor subdivision and a variance under N.J.S.A. 40:55D-70d for property which is located at 39 Homestead Road and designated as Block 23, Lot 2 on the Tewksbury Township Tax Map, which premises is located in LT (Lamington) and FP (Farmland Preservation) Zones, and



WHEREAS, the application was presented by Attorney Douglas J. Janacek, Esq. of the firm of Gibbons, P.C. and Civil Engineer and Professional Planner Ronald A. Kennedy, P.E., P.P. of the firm of Gladstone Design Inc. at the August 17, 2010, September 1, 2010, October 20, 2010 and November 17, 2010 Land Use Board meetings, and



WHEREAS, the application was reviewed by Land Use Board Engineer William H. Burr, IV, P.E. of the firm of Maser Consulting, P.A., and Township Planner Frank Banisch, P.P.  and Charles (Chuck) McGroarty, P.P. of the firm of Banisch Associates, Inc. and



WHEREAS, the Board after considering the evidence presented by the applicant, the Township consultants, and a few neighboring property owners, has made the following factual findings:



A.
The Subject Property



1.
The subject property is part of the Johnson family holdings in Tewksbury Township, known as the Johnson Family Farm, which encompass approximately 1,500 acres.



2.
Farming activities on the Johnson Family Farm include farming activities on the Johnson Family Farm include the following:  (1) Livestock – Animal husbandry (the raising of cattle and donkeys); (2) Poultry farming (including chicken, turkey and pheasant); (3) Dairy operations; (4) They have engaged in swine farming in the past; (5) Crop farming; (6) Corn, Alfalfa hay and Timothy hay; (7) Tree farming; (8) Woodland management plan; and (9) Breeding and raising of horses for personal use.  Farming activities on the subject property (Lot 2) consist of a barn and agricultural fields planted with hay, corn, and sorghum.



3.
The subject property contains 177.397 gross acres which will be reduced to 176.16 net acres after a road right-of-way dedication, with about 2,400 feet of frontage along Homestead Road.



4.
Homestead Road is designated as a scenic road under Tewksbury Township’s scenic road ordinance.



5.
Carol Leighton, Chair of the Tewksbury Township Scenic Roads and Bridges Commission wrote a letter dated August 22, 2010 to Blake Johnstone, Chairman, Tewksbury Township Land Use Board concerning the Johnson Family Farm, applications 10-04, through 10-07 which states:


“As the above mentioned applications include no new road openings on scenic roads and have no discernable impacts which would be contradictory of the [sic] township’s Scenic Roads ordinance, the Scenic Roads and Bridges Commission of Tewksbury Twp finds the applications consistent with goals and purposes of the ordinance, and offers no negative comments thereon.”



6.
North, south and east of the subject property are lands within the Johnson Family Farm.



7.
West of the subject property is Homestead Road.  On the other side of Homestead Road are single-family homes outside of the Johnson Family Farm.  



8.
According to the application, the subject property is improved with:



2 Story Framed House: 2 Story Framed Apt. (containing two apartments)



1 Story Frame 3 Bay Garage: 1 Story Workshop




Stable: 1 Story Barn: 1 Story Shed






2 Story Framed Building







Tennis Court








An in-ground swimming pool is located behind the main house.



9.
There are limited steep slope areas of over 25% on the property.  The principal steep slope areas are on the northeastern section of the site and along Homestead Road.  The site contains about 162.3 acres with slopes of less than 14.99%, 11.4 acres of slope between 15% - 24.99%, and 3.7 acres of slopes over 25%.



10.
The site is constrained with c-1 stream corridors, 300 feet riparian buffers, State Open Waters, pockets of wetlands and wetlands buffer areas, and a limited steep slope area.



11.
There are a number of driveways, pathways and trails on Lot 2.  Turkey Coop Farm Driveway runs from McCan Mill Road through Block 23, Lot 20 to the existing dwelling and other accessory buildings on Lot 2.  Flint Hill Road is an abandoned municipal road which presently serves a series of driveways for the Johnson family.  



Flint Hill Road has two spurs which enter the Johnson Property along Homestead Road which merge 65 feet from the road.  This abandoned road traverses the subject property, Block 23, Lot 2.01, and terminates through Lot 20 (where it is known as Old Flint Hill Road) at McCan Mill Road.  Note that James L. and Gretchen W. Johnson, the applicants for the instant subdivision, are applying for a subdivision for Block 23, Lot 20.  The abandoned Flint Hill Road and the driveways on site have been used by the Johnson Family for a number of years.  



12.
The use of Flint Hill Road as a common driveway will limit disturbance to the environment.



13.
Improvements to Flint Hill Road, which will serve as the common driveway for the subdivision, include:
· Widening the driveways to a minimum of 12 feet where they are less than 12 feet wide.

·  Creating bump outs which along with the driveway are a minimum of 18 feet wide. 

·  Other improvements required by the Land Use Board Engineer, Township Engineer, and Chief of the Pottersville Volunteer Fire Company.



B.
Subdivision Application.



14.
The applicants propose to subdivide their property into two lots.  Remaining Lot 2 would be a 42.50 acre parcel on the northwest portion of the site in the FP Zone encompassing the improvements listed in Factual Finding 8.  The balance of the tract would be placed in 133.66 acre vacant Lot 2.03, which would be located in both the FP and the LT Zones.  The minimum lot size in the FP Zone is 7 acres and in the LT Zone 10 acres.   



15.
Approved percolation tests and soil logs for a septic system have been performed for Lot 2.03.  



16.
Both proposed lots have substantial frontage on Homestead Road.  Therefore, no relief is required under N.J.S.A. 40:55D-36.  Access will be provided by common driveways to Homestead Road.  



C.
Waivers.



17.
Waivers (exceptions) are required from the standards in the Tewksbury Township Driveway Ordinance.  



18.
Section 12.08.050 of the Driveway Ordinance requires all driveways within a public right-of-way to be constructed so that an angle between the driveway center line and the near edge of the roadway is 90°.  The existing Flint Hill Road does not intersect Homestead Road at a 90° angle.  



19.
Section 12.08.060(c) of the Driveway Ordinance requires driveways to be at least 10 feet from the property line.  The common driveways will traverse property lines without the 10 foot setback.  



20.
Section 12.08.060(E) requires driveways longer than 500 feet to have bump outs every 300 feet.  The proposed bump outs will not be more than 800 feet apart and will be to the approval of the Land Use Board Engineer, Township Engineer, and Chief of the Pottersville Volunteer Fire Company.



21.
Section 12.08.040 requires the finished grade of driveways within the right-of-way to be no greater than 4%.  The split driveway entrance from Homestead Road has a 12.5% grade on the southern spur and a 6% grade on the northern spur.  



22.
Chief Thomas O. Anderson of the Pottersville Volunteer Fire Company in a letter to the Land Use Board dated August 31, 2010 regarding the current and other Johnson Family Farm applications said:


“In response to your request concerning the Johnson’s subdivisions, the Pottersville Volunteer Fire Company has met with Mr. Ron Kennedy of Gladstone Design to review the application sites.


The proposed driveways are satisfactory as far as the width and proposed grades are concerned.  We do not feel it is required to pave the areas that exceed eight (8) percent grade, as long as the driveways are maintained and in proper condition for access for all emergency vehicles.  (The paving of those portions of the driveway with a grade of at least 8% was recommended by Land Use Board Engineer Burr, and therefore is required by the Board.)The proposed distance in excess of 600 feet between bump-outs is also satisfactory, providing they do not exceed 800 feet.  They also must be maintained and in proper condition in the event of an emergency.


We would also like to add that all driveways and bump-out areas be maintained with a minimum clearance of 13 feet in height to allow fire truck access throughout the entire year.


In regard to water sources at each home site; a minimum of a 30,000 gallon underground storage tank with hydrant is preferred.  Pools or ponds of similar minimum volume are acceptable, providing a dry hydrant is placed in close proximity to a driveway/parking area.  All installations are required to follow NFPA guidelines.”



23.
Discretion to grant waivers from the Driveway Ordinance is vested with the Township Engineer.  However, the Land Use Board, having determined that common driveways, rather than public streets or individual driveways, are appropriate for the proposed two lot minor subdivision, recommended to the Township Engineer that the requested waivers be approved.  



24.
The justification for the driveways lacking the required setback is that common driveways must traverse each of the lots.  The topography and slopes of the property preclude bump outs every 300 feet.  While the intersections of Flint Hill Road and Homestead Road lack the requisite angle and slope, this access predates the Driveway Ordinance and has satisfactorily served the Johnson Family since at least the 1930’s.   The waivers are supported by Mr. Burr. 



25.
As noted in Factual Findings 22 and 24, the common driveway, with the improvements required herein, are deemed satisfactory by the Land Use Board Engineer and the Chief of the Pottersville Fire Company.



26.
Township Engineer Andrew Holt, P.E. in a letter dated November 2, 2010 comprehensively reviewed the requested waivers and the Land Use Board recommendation.  He approved the waivers subject to the condition that the driveway grade within the right-of-way of the northern spur be no greater than 4%.   


27.
The applicants do not envision the construction of a home on proposed Lot 2.03 for many years.



28.
The common driveway must be maintained and snow plowed by the owners of the newly created lots and the property owners with access to the common driveway in order to provide safe and efficient access for the Police Department, Rescue Squad, Fire Department, and other emergency service personnel.



Chief Thomas O. Anderson of the Pottersville Volunteer Fire Company in a letter to the Land Use Board dated October 3, 2010 regarding the current and other Johnson Family Farm applications said:



“As a follow-up to my conversation with the borough attorney concerning a driveway ordinance, my recommendation is that all driveways within the Township of Tewksbury be required to maintain minimum conditions of 13 feet in clear height and 15 to 20 feet in clear width to allow access to emergency vehicles.



It has been my experience that overhanging tree branches and uncontrolled shrubbery and brush conditions, hinder access in the event of an emergency situation.”



29.
The plans are adequate for the Land Use Board to make a determination on the application.  However, the plans must be revised to the approval of the Land Use Board Engineer, Township Engineer, Township Planner and Chief Anderson prior to the signing of the subdivision deed or plans which are to be filed pursuant to N.J.S.A. 40:55D-47d.  



D.
Required Variance Under N.J.S.A. 40:55D-70d.



30.
The 177.397 acre subject property includes a single-family residence and two apartments.  Section 702B of the Tewksbury Township Development Regulations Ordinance states that “Not more than one single family dwelling shall be constructed on each lot in addition to permitted accessory buildings . . .”  The residence with two apartments is a prohibited principal structure and use under  N.J.S.A. 40:55D-70d(1).  It might be found to be a prior nonconforming structure and protected under N.J.S.A. 40:55D-68.  However, the proposed minor subdivision would vitiate the protected nonconforming status.  Note that a density variance is not required under N.J.S.A. 40:55D-70d(5) as the three dwelling units on 42.5 acres results in a lower density than required in either the LT or FP Zones.  



31.
Civil Engineer and Professional Planner Ronald Kennedy testified that the structures were shown on the tax assessor’s card as being extant in the 1930’s.  The apartments were on the site when the Johnson’s acquired the property in the 1950’s.  The apartments have been used by the Johnsons for caretakers.  This diminution in the size of the lot containing the nonconforming structures requires a variance under N.J.S.A. 40:55D-70d pursuant to Razberry’s Inc. v. Kingwood Tp., 250 N.J. Super. 324, 327 (App. Div. 1991):


The typical cases in which courts have found a prohibited increase or change of a nonconforming use have involved an expansion of the facilities containing the use (citations omitted).  However, a reduction in the size of the property occupied by a nonconforming use, with a resulting decrease in the buffers between conforming and nonconforming uses, is just as likely to increase the conflict between a nonconforming use and surrounding conforming uses as an expansion of the facility containing the nonconforming use or an intensification of that use.  Therefore, a reduction in the size of the property occupied by a nonconforming use may result in a substantial increase in the nonconformity.



E.
Justification for d variances.



32.
Applicants for variances for new non permitted uses under N.J.S.A. 40:55D-70(d)(1) must prove special reasons.  “ . . . Exactly what constitutes a special reason is not found in the above statute and thus resort must be made to case law.  Andrews v. Ocean Tp. Bd. of Adj., 30 N.J. 245, 251 (1959).  Decisional law of New Jersey consistently dictates that since no precise formula is feasible for a ‘special reason,’ each case necessarily turns upon its own facts.  Kohl v. Fair Lawn, 50 N.J. 268, 276 (1967).”    Hudanich v. Avalon, 183 N.J. Super. 244, 255 (Law Div. 1981).  Hardship may constitute a special reason, Medici v. BPR Co., 107 N.J. 1 (1987).  Special reasons most frequently concerns the promotion of the purposes of the Municipal Land Use Law under N.J.S.A. 40:55D-2.  Under Kohl v. Fair Lawn, 50 N.J. 268 (1967),  Medici, supra., an applicant must prove that the purposes of the Municipal Land Use Law are promoted by the particular suitability of the subject property for the proposed use.  



33.
The retention of the single family residence and the building with two apartments on remaining Lot 2 promotes a number of the purposes of the Municipal Land Use Law under N.J.S.A. 40:55D-2:



“c.
To provide adequate light, air and open space;



The two apartments are small, accounting for a total of 2,612 square feet.  The density of remaining Lot 2 after the subdivision will be one dwelling unit per 15 acres, which is lower than the permitted density of 7 acres in the FP Zone and 10 acres in the LT Zone.  



e.
To promote the establishment of appropriate population densities and concentrations that will contributed to the well-being of persons, neighborhoods, communities and regions and preservation of the environment;



As noted, the density of Lot 2 will be less than that permitted in the LT and FP Zone.  The subdivisions are consistent with the preservation of the environment.  



i.
To promote a desirable visual environment through creative development techniques and good civic design and arrangement;



The small building containing the two apartments provides an attractive rural structure.  



m.
To encourage coordination of the various public and private procedures and activities shaping land development with a view of lessening the cost of such development and to the more efficient use of land;”



The Board finds that the applicants may retain the apartments which have utility, rather than require the destruction of these structures.  The applicant’s counsel agreed that the apartments could be limited by the Land Use Board to occupancy by:

· Employees of the owners of Lot 2, who work on Lot 2.

· Employees of the Johnson Family who work on one of the parcels within the Tewksbury Township Family Farm.

· Guests of the Johnson Family.



34.
The requested variance can be granted without substantial detriment to the public good and without impairing the intent and purpose of the zone plan and zoning ordinance of the Township of Tewksbury.



Based on the foregoing, this Board concludes:



A.
The current application is brought as an estate planning measure rather than for the development of the two lots.  It is anticipated that a home will not be constructed on Lot 2.03 for a number of years.



B.
The subject property is constrained with wetlands, wetlands buffer areas, c-1 Streams, stream corridor, 300 feet riparian buffers, State Open Waters, and steep slopes.



C.
The applicants have proposed to utilize Flint Hill Road as a common driveway to serve the proposed two lots



D.
The proposed common driveway requires waivers from the Tewksbury Township Driveway Ordinance.  The Board has recommended approval of the waivers to the Township Engineer, who has approved the waivers subject to the condition listed in Condition 25 herein.  The Board has granted a variance under N.J.S.A. 40:55D-70d for three dwelling units on a single lot.   The Board grants this relief for the proposed two lot subdivision, but would not likely grant this approval for a more dense project.



E.
The applicants have proposed minimal subdivision improvements.



F.
This Board has found that the low density request for the creation of two lots on 177.397 acres justifies the requested relief.



G.
Aside from the common driveway, the improvements to the site which are necessary for development of Lot 2.03 will be in compliance with a plot plan which needs to be approved pursuant to Condition 1 herein. 



H.
The current Land Use Board would not approve a more dense subdivision without substantially more improvements (including off-tract improvements along Homestead Road and compliance with RSIS requirements, etc.), which might entail NJDEP permits for construction in wetlands, wetlands transition areas flood hazard areas, and stream buffers.  The failure to acquire the necessary state permits would limit development to the present density and configuration.



NOW, THEREFORE be it resolved by the Land Use Board of the Township of Tewksbury on this 17th  day of November 2010 that the application of JAMES L. JOHNSON and 
GRETCHEN W. JOHNSON for  a minor subdivision and variance under N.J.S.A. 40:55D-70d be approved in accordance with plans titled “Johnson Family Farm, Block 23, Lot 2, Tewksbury Township, Hunterdon County, New Jersey – Minor Subdivision & Variance Plans” (consisting of three sheets) as prepared by Ronald A. Kennedy, P.E. of Gladstone Design, Inc., dated May 14, 2010, last revised July 6, 2010”, subject, however, to the following conditions:


1.
Prior to the issuance of a building permit for a residence on Lot 2.03, the property owner  must submit and obtain written approval from the Township Engineer for a plot plan (Grading and  Surface Water Management Plan) which locates to scale on the lot:


a.
Building envelope, proposed dwelling, accessory structures, driveway and electric, telephone, television and other communication facility locations both within the subject lot and, if applicable, outside the subject lot.


b.
Other paved areas, swimming pools, tennis courts, etc.

c.
Septic system.


d.
Reserve septic system.


e.
Fire protection measures including either a 30,000 gallon underground storage tank with a hydrant, or pond, or a swimming pool with a dry hydrant in close proximity to a driveway/parking area which must be approved in writing by the Chief of the Pottersville Volunteer Fire Company and the Township Engineer.



f.
Common driveways, other driveways,  bump outs, and 


walkways.



g.
Agricultural activities and structures.

h.
State Open Water, wetlands, wetlands transition areas, wetlands transition averaging plan areas, riparian zones, slopes over 25%, rivers, tributaries, creeks.  No development shall occur in these areas without the approval, if required of the Tewksbury Township Land Use Board and/or the appropriate State agency.  These items shall be shown on the plot plan based on the approved subdivision plans without the necessity for a new survey for 
these items.

i.
Boundary markers to be shown on the plans for items in paragraph h and photographs shall be required to document same. – applicant requests that the photograph requirement be deleted, 
but it is a requirement of the DRO.  A “Carsonite” boundary marker, or 
approved equal, shall be installed to the 
approval of the Township Engineer and the Zoning Officer at intervals not exceeding one hundred feet (100) or where there is a change in direction of more than sixty (60) degrees (within an area a maximum distance of 500 feet from the proposed residence).  The markers shall be labeled with permanent sign decals to indicate the type of constraint.  The markers shall be a plastic composite, a 
minimum width of 2.5 inches and a length of 6 feet, with at least 4 feet exposed above ground.

j.
For the disturbed areas, topography at a scale of no less than 1 inch = 50 feet, with slopes based on a two foot analysis.  For the undisturbed areas, topography shall be shown on the 
plot plan based on approved subdivision plans without the necessity for a 
new survey.



k.
Limits of disturbance.

l.
Significant individual (over 8” caliper) and stands of trees in the disturbed areas.



m..
Drainage improvements including but not limited to 




swales and drywells designed to store 3” of runoff 




from the roof areas for each lot.



n.
Grading plan.  

0.
 Pursuant to the environmental impact statement, the lot plan shall incorporate NJDEP Best Management Practices including limiting lawn areas, maximizing natural vegetation, and minimizing impervious lot coverage.


2.
Prior to the issuance of a building permit for a residence on Lot 2.03, the property owner must obtain approval for a fire protection measure including either a 30,000 gallon underground storage tank, pond, or swimming pool pursuant to condition 1e herein from the Chief of the Pottersville Fire Company and the Township Engineer.  The property owner must properly maintain the fire protection measure and arrange for a yearly inspection by the homeowner’s insurance company (or other inspector approved by the Chief of the Pottersville Volunteer Fire Department) and obtain a certificate or letter of proper maintenance which shall be provided upon request to the Township Zoning Officer and the Chief of the Pottersville Volunteer Fire Company. Prior to the issuance of a Certificate of Occupancy, a Declaration of Covenants and Maintenance specifying the fire protection measure which has been approved by the Chief of the Pottersville Fire Company which shall also specify the location of the fire protection measure, the required maintenance and the inspection and reporting required herein.  The form of the Declaration shall be submitted to the Land Use Board Attorney and the Chief of the Pottersville Fire Company for their approval.  After the Declaration is approved, it shall be filed with the County Recording Office, which must take place prior to the issuance of a Certificate of Occupancy. 

3.
Prior to the issuance of a building permit for a residence on Lot 2.03, the common driveway must be improved and approved by the Land Use Board Engineer, the Township Engineer, and the Chief of the Pottersville Volunteer Fire Company.


4.
Prior to the issuance of a building permit for a residence on Lot 2.03, a final septic approval must be obtained.


5.
The common driveway and maintenance easement which is subject to the approval of the Land Use Board Attorney and the Land Use Board Engineer shall be recorded prior to the signing of the subdivision deed or subdivision plat.   The easement shall encompass abandoned Flint Hill Road for a distance of approximately 1100 feet from its intersection with Homestead Road and shall serve as the common driveway for the two proposed lots.  The owners of Block 23, Lots 2 and 2.03 shall have the right to use and will be responsible for their pro rata share of the cost of maintenance of the common driveway.  The common driveway shall contain the following provisions:  


a.
The common driveway shall be the sole means of access for Lots 2 and 2.03 in Block 23, along with driveways which exist, as of the date of the within resolution, unless other access is approved by the Tewksbury Township Land Use Board.


b.
The Township of Tewksbury shall neither maintain nor snow plow nor remove ice construct nor reconstruct nor have any responsibility or obligation with respect to the common driveway which shall be the sole responsibility of the owners of  Block 23, Lots 2 and 2.03.  The owners shall have the following obligations upon the issuance of the first building permit by the Township of Tewksbury in connection with Block 23 Lot 2.03.

· Those sections of common driveway which are paved shall be kept free of potholes and ruts.  Any potholes, ruts or other visible pavement failure shall be repaired by the owners of the effected lots within thirty (30) days of said pavement failure.
· Those sections of common driveway which are unpaved shall be maintained with a minimum stone base of 6” (compacted thickness)  of 1-1/2” quarry process (blend) stone or ¾” dense graded aggregate (DGA) thoroughly rolled and compacted at the specified width.  These stone driveways shall also be kept free of potholes and ruts.

· All drainage appurtenances required by the Land Use Board shall be properly maintained and shall keep same free from grass, weeds, leaves, tree branches, rubbish and other obstructions so as to control water quality and runoff.  

· The brush and vegetation along  the common driveways shall be cut in order to maintain a clear width of at least 15 – 20 feet.  The common driveways shall be kept clear of tree limbs and other obstructions to a height of at least fourteen (14) feet from the driveway surface for the first twenty-five (25) feet of the driveway as it leads from the public road and thereafter to a height of at least thirteen (13) feet from the driveway surface. 

· No debris or material shall be permitted on the common driveway.

· No parking shall take place on the common driveway.  Blocking shared driveways is prohibited.  No person shall impede, block or prevent ready access to, over, in or through a common driveway, whether by parking vehicles, erecting barriers or other means.

· Snow plowing and ice removal to provide effective access for Police, Rescue Squads, Fire Departments and other emergency service vehicles.  All snow and ice shall be removed from the common driveways, and in the event of ice which may be so frozen as to make removal impractical, shall cause the ice to be thoroughly covered with sand or ashes, within twelve (12) hours of daylight after the snow fall  ends or the ice forms thereon.


In addition, after the issuance of a building permit for Block 23, Lot 2.03, Township Officials, employees, and consultants shall have the right to traverse the common driveway and the adjoining areas in order to inspect the maintenance, snow plowing, and ice removal.  Township Officials, employees, and consultants shall have the right to traverse the common driveway and adjoining areas prior to the issuance of a building permit in order to make required inspections.



c. 
Upon finding a lack of maintenance or snow removal or ice removal, the Township Zoning Officer shall send or deliver a letter to each of the owners advising them of the specific lack of maintenance or snow plowing or ice removal.  The failure of the owners to correct a maintenance item in the Zoning Officer’s letter within 10 days or a snow plow or ice removal within 24 hours shall result in a violation of condition 5 and Land Use Board resolution 10-23 adopted on November 17, 2010 which created the aforesaid lots, and the within easement. Each day the maintenance or snow plowing or ice removal is not corrected shall result in a separate violation.  



d. 
Penalties – Any person or persons, firm or corporation, violating any section of any condition in Land Use Board Resolution 10-23 including but not limited to condition 5 relating to the maintenance, snow plowing and ice removal shall be subject to the penalties set forth in  the Tewksbury Township Development Regulations Ordinance.



e.
No structures nor debris including leaves and branches nor material shall be placed or permitted within the common driveway right-of-way other than the common driveway and associated improvements include the drainage facilities and public utilities.  Personal driveways and walkways may be installed within the right-of-way as part of the lot plan required in Condition 1 of the resolution approving the development.


The owner of any lot shall have the right to make improvements to the common driveway, including widening the driveway, bring it to municipal road standards, which are required by the Land Use Board and Township Engineer in order to further develop their property.  The owner of the other lot shall cooperate with the permitting process.



f.
Any damage to the common driveway caused by an owner, an owner’s family, or an owner’s guest, or cause by vehicles or equipment whose destination is the owner’s property, shall be repaired within 30 days of the date when damage occurred, to the approval of the Township Engineer.


6.
The following Right to Farm language shall be placed within the conveying for lots and plans and deed:


“Grantee is hereby given notice that there is, or may in the future be, farm uses adjacent or in close proximity to the within described premises from which may emanate noise, odors, dust and fumes associated with agricultural practices permitted under the Right to Farm Ordinance.  Chapter 5.08 of the Code of the Township of Tewksbury.”



The above language shall be included in all subsequent deeds.


7.
A deed restriction to incorporate the requirements in this resolution   shall be submitted to and approved by the appropriate Land Use Board and Township Professionals and recorded prior to the signing of the subdivision deed or final subdivision plat.  The deed required in Condition 16 shall be submitted to and approved by the Township Engineer and the Township Attorney and recorded prior to the signing of the subdivision deed or the subdivision plat.


8.
Certification by the applicant in writing to the Land Use Administrator that all necessary approvals from other governmental agencies have been obtained.  


9.
Compliance with all applicable federal, county and municipal legislative enactments, rules, and regulations.


10.
Submission of metes and bounds descriptions for review and approval by the Land Use Board Engineer including for the new lots and various easements.


11.
The plans are to be revised consistent with the within resolution and the technical comments of the Land Use Board Engineer, Township Engineer, Township Planner, and the Chief of the Pottersville Volunteer Fire Company within one hundred twenty (120) days of the adoption of the within resolution.  Subsequent revisions suggested by either the Land Use Board Engineer or Township Planner are to be made within sixty (60) days of the request to the approval of the appropriate Municipal professional.


12.
Procurement of outside agency approvals or waivers thereof – i.e. New Jersey Department of Environmental Protection, Hunterdon County Soil Conservation District, Hunterdon County Planning Board, Hunterdon County Board of Health, Tewksbury Board of Health, etc. 


13.
Posting of performance guarantees and inspection fees for the improvement of the common driveway.   These common driveway will need to be improved to the approval of the Land Use Board Engineer, and Township Engineer, and the Chief of The Pottersville Volunteer Fire Company, or a performance guarantee need be posted prior to the signing of the final plat. A two-year maintenance guarantee must also be posted. The performance and maintenance guarantees are subject to the approval of the Township Engineer and Township Attorney.


14.
Applicant will comply with the Township of Tewksbury tree removal ordinance.


15.
Driveway improvements, bump outs, and drainage shall be completed to the approval of the Land Use Board Engineer , Township Engineer and the Chief of the Pottersville Volunteer Fire Company.


16.
A road right-of-way dedication to the approval of the Township Engineer and Township Attorney.


17.
  The applicants shall be required to make those improvements to the intersections of Flint Hill Road and Homestead Road to the approval of the Township Engineer and the Land Use Board Engineer.


18.
Payment of all fees, escrows, inspection fees, affordable housing fees, as well as tax map revision fees.  


19.
Compliance with all Municipal and State affordable housing measures.


20.
Computer disk (electronic file) of approved subdivision compatible with GIS ARC/VIEW.  


21.
Individual driveways will require a driveway permit to the approval of the Superintendent of Public Works.


22.
Neither the subdivision deed nor the final plat shall be signed until the conditions in the within resolution are satisfied.


23.
The applicant shall record this resolution with the Hunterdon County Record Office.


24.
Obtaining will serve letters for each lot from the electric, telephone, and cable companies as well as any other applicable utilities.

25.
Pursuant the directive of Township Engineer Andrew Holt, P.E., the finished grade within the right-of-way of the entrance at the northern spur shall be no greater than 4%.  The plans are to be revised accordingly.  


26.
The following shall be included in a deed restriction to the approval of the Land Use Board Engineer and Land Use Board Attorney. 


There are currently no utility lines (electric, telephone, cable, etc.) existing in the common driveways.  In order to obtain these utilities, lines must be extended through the common driveway rights of way to each lot, or through other locations from adjacent properties, or directly from Homestead Road within separate utility easements.    Pursuant to Section 611 of the DRO:  “Underground Wiring – which reads All electric, telephone, television and other communication facilities, both main and service lines servicing new developments, shall be provided by underground wiring within easements or dedicated public rights of way, installed in accordance with the prevailing standards and practices of the utilities or other companies providing such services.”  The cost of extending and installing the utilities and obtaining the necessary permits and the paying of the required fees must be borne by the owners of the lots.

The foregoing shall be included as a note in the plans.


27.
The subdivision deed is subject to the approval of the Land Use Board Attorney and Land Use Board Engineer.  The subdivision deed shall contain a provision restricting the two apartments to:

· Employees of the owners of Lot 2, who work on Lot 2.

· Employees of the Johnson Family who work on one of the parcels within the Tewksbury Township Family Farm.

· Guests of the Johnson Family.



The subdivision deed shall contain the following provision:


“Present and prospective owners of the lots created by the within subdivision are hereby granted notice that the variances and waivers from the Driveway Ordinance and zoning standards were granted to allow access to the within described premises from a common driveway.  Since this right of access was authorized in response to the low density of the proposed lots, present and prospective owners should not assume that any additional parcels can be subdivided from the within premises requiring access on the common driveway.”


28.
Conditions recommended by Land Use Board Engineer William H. Burr, IV, P.E. in his report of August 27, 2010 as modified by the Land Use  Board:


TECHNICAL REVIEW:
A.  Planning/Zoning
3. N/A.

B.  Policy

9. N/A.

10. N/A.

11. N/A.

12. N/A.

13. N/A.

14. N/A. 

C.  Lot Layout, Site Circulation, etc.

18. N/A.

19. N/A.

20. A note shall be added to the plans stating that the house and driveway locations and the drainage on the individual lots are conceptual and are not approved by the Land Use Board.  These improvements were shown on the plans in order to demonstrate that the lots could be developed.  These items need be shown on a plot plan pursuant to condition 1 herein and approved prior to the issuance of a building permit

D.  Plan/Survey Details
8. Metes and Bounds descriptions, with supporting closure calculations, must be provided for the existing and proposed lots, as well as all proposed easements and right of way dedications.  The legal deed descriptions must be provided to the Board Attorney for review and approval as well.

9. The limits of the proposed 50 ft. wide common driveway easement should be clearly indicated on the plans.  It is difficult to tell where the easement is proposed to end.

10. N/A.

11. Points of beginning (P.O.B.) for proposed Lot 2.03 and remaining Lot 2 should be shown on the plan.

12. The plan should reference the existing right of way width along Homestead Road along the property frontage.

13. N/A.

14. Corner markers should be set at the new property lines and possibly at property line intersection points.

15. Note 10 on Sheet 1 should be revised to state that a Grading and Surface Water Management Plan in accordance with Township Code Chapter 13.12 shall be secured prior to issuance of individual building permits.

16. Note #23 on Sheet 1 of the plans should be revised to indicate that “Fire protection measures for proposed lots shall be determined on an individual basis at the discretion of the Township Fire Department and Township Engineer”.

17. Plan Sheet 3 contains construction details for both gravel driveways and paved driveways.  The plans should clearly indicate where the gravel and/or paved driveway sections will be used.

18. Plan Sheet 3 shows a proposed conceptual driveway, dwelling, septic field and well to be constructed on Lot 2.03 in the future.  Please note that the following outside agency/department review and approvals would need to be obtained prior to the issuance of a Building Permit for Lot 2.03:


a.
Hunterdon County Soil Conservation District;


b.
Hunterdon County Planning Board


c.
Tewksbury Township/Hunterdon County Board of Health;


d.
Township Engineer (Grading & Surface Water Management Plans per 
Chapter 13.12)


e.
NJDEP Letter of Interpretation.


f.
Any other agencies as necessary.


29.
Conditions recommended by Township Planner Frank Banisch, III, in his memorandum of July 18, 2010 as modified by the Land Use Board:

6. ENVIRONMENTAL IMPACT STATEMENT

We offer the following comments on the Environmental Impact Statement submitted by the applicant in accordance with §514.

1. The aerial photo exhibit in the Environmental Inventory identifying wetlands should be labeled to correspond to the lettered wetlands identified within the report. 

Roll Call Vote

Those in Favor:
Mrs. Baird, Mr. Mackie, Mr. Shapack, Mrs. Devlin,




Mr. Kerwin and Mr. Johnstone

Those Opposed:
None

Public Hearing 

· Johnson Family Farm 

Application No. 10-04

Block 23, Lot 20

Preliminary/Final Major Subdivision 

Action Deadline:  November 30, 2010
Eligible to vote:  Mrs. Baird, Mr. Mackie, Mr. Moriarty, Mr. Shapack, Mrs. Devlin, Mr. Kerwin and Mr. Johnstone

Resolution

· Resolution No. 10-23 Johnson, Appl. No. 10-04, Block 23, Lot 20 Preliminary/Final Major Subdivision

Eligible to vote:  Mrs. Baird, Mr. Mackie, Mr. Moriarty, Mr. Shapack, Mrs. Devlin, Mr. Kerwin and Mr. Johnstone

Mrs. Baird made a motion to approve Application No. 10-04 and adoption of Resolution No. 10-23.  Mrs. Devlin seconded the motion.  The motion carried by the following roll call vote:

LAND USE BOARD  

TOWNSHIP OF TEWKSBURY

APPLICATION # 10-04

RESOLUTION # 10-23



WHEREAS, JAMES L. and GRETCHEN W. JOHNSON, have applied to the Land Use Board of the Township of Tewksbury for preliminary and final major subdivision approval, de minimis exceptions from R.S.I.S. (Residential Site Improvement Standards), and a planning variance under N.J.S.A. 40:55D-36 for property which is located at 55 McCan Mill Road and designated as Block 23, Lot 20 on the Tewksbury Township Tax Map, which premises is located in the LT (Lamington) Zone, and



WHEREAS, the application was presented by Attorney Douglas J. Janacek, Esq. of the firm of Gibbons, P.C. and Civil Engineer and Professional Planner Ronald A. Kennedy, P.E., P.P. of the firm of Gladstone Design Inc. at the July 21, 2010, August 17, 2010, September 1, 2010, October 20, 2010, and November 17, 2010 Land Use Board meetings, and



WHEREAS, the application was reviewed by Land Use Board Engineer William H. Burr, IV, P.E. of the firm of Maser Consulting, P.A., and Township Planner Frank Banisch, P.P. of the firm of Banisch Associates, Inc., and



WHEREAS, the Board, after considering the evidence presented by the applicants, the Township consultants, and a few neighboring property owners, has made the following factual findings:



A.
The Subject Property.



1.
The subject property is part of the Johnson family holdings in Tewksbury Township, known as the Johnson Family Farm, which encompass approximately 1,500 acres.



2.
Farming activities on the Johnson Family Farm include the following:  (1) Livestock – Animal husbandry (the raising of cattle and donkeys); (2) Poultry farming (including chicken, turkey and pheasant); (3) Dairy operations; (4) They have engaged in swine farming in the past; (5) Crop farming; (6) Corn, Alfalfa hay and Timothy hay; (7) Tree farming; (8) Woodland management plan; and (9) Breeding and raising of horses for personal use. Farming activities on the subject property (Lot 20) are tree farming.



3.
The subject property contains 200.392 gross acres which will be reduced to 197.903 net acres after the road right-of-way dedication, with about 4,450 feet of frontage along McCan Mill Road.



4.
McCan Mill Road is designated as a scenic road under Tewksbury Township’s scenic road ordinance.



5.
West of the subject property is Block 23, Lot 2 which is owned by the applicants who are proceeding with a two lot minor subdivision for Lot 2 concurrently and simultaneously with the present application.  



6.
Substantially all of the northern boundary of the subject property adjoins 88.6 acre Block 23, Lot 3 which is owned by James Johnson.  Adjacent to the extreme north eastern portion of Lot 20 is Block 23, Lot 8.03, a 1.89 acre single-family residential lot which is not part of the Johnson Family Farm. 



7.
Substantially all of the southern boundary of Lot 20 adjoins 66.88 acre Block 23, Lot 35 which is owned by the Brady Foundation.  The extreme southwest portion of the tract adjoins Block 23, Lot 23 which is owned by James Loring Johnson. 



8.
East of the subject property is McCan Mill Road.  On the eastern side of McCan Mill Road is 64.89 acre Block 24, Lot 18 which is owned by James L. Johnson and north of that property are a few single-family residential lots outside of the Johnson Family Farm.  Further east is the Lamington River; a c-1 classified FW-1 trout production stream, and the boundary between Tewksbury Township and Bedminster Township.



9.
Two perennial and three intermittent tributaries of the Lamington River traverse the southern portion of the site.  



10.
Located along the eastern portion of the site, adjacent to McCan Mill Road, in the vicinity of the Lamington River, and the southern and southwestern sections of the site, along the tributaries, are 300 foot riparian buffers, wetlands and wetlands buffers.  The applicants have applied to the New Jersey Department of Environmental Protection (NJDEP) for a Letter of Interpretation (LOI).  



11.
The site contains 130.3 acres with slopes of less than 14.99%, 55.9 acres of slope between 15% - 24.99%, and 14.2 acres of slopes over 25%.



12.
The elevations on Lot 20 range from about 194 feet in the southeast to 487 feet in the northwest  portion of the site.



13.
There are a number of driveways, pathways, and trails on Lot 20.  Turkey Coop Farm Driveway enters the northeastern portion of the site from McCan Mill Road.  It meanders in an east/west direction through Lot 20, to the existing dwelling and other accessory buildings on Block 23, Lot 2, where it merges into a section of Flint Hill Road which leads to Homestead Road.  Old Flint Hill Road enters the southeastern portion of the site from McCan Mill Road, and also meanders generally in an east/west direction.  It traverses the subject property and Block 23, Lot 23.   Connecting Turkey Coop Farm Driveway and Old Flint Hill Road is Upper Pinewoods Trail which runs in a north/south direction.  Turkey Coop Farm Driveway, Old Flint Hill Road, and Upper Pinewoods Trail are proposed to be common driveways.  These driveways have been well constructed and maintained.  The driveways have been used by the Johnson family for a number of years.



14.
Three foundation remains are located on the subject property, including one along the eastern side of the tract approximately 75 feet from McCan Mill Road, and two foundation remains on the southern portion of the tract approximately 75 feet and 200 feet from Old Flint Road.   The applicants’ representatives agreed that  the foundations would be maintained and not disturbed. 





B.
Subdivision Application.



15.
The Johnson Family is subdividing the property in order to divide its holdings among various family members for estate planning.



16.
Among the severe environmental constraints on the site are wetlands, wetlands buffer areas, flood plain, flood hazard area, c-1 streams with their attendant 300 foot riparian buffer and septic soil limitations, which limits the development of the site.  The Johnson Family has taken this into account by proposing a low density subdivision.  The use of Old Flint Hill Road, Turkey Coop Farm Driveway, and Upper Pinewoods Trail as common driveways will limit disturbance to the environment.



17.
The applicant proposes to subdivide its property into four oversized lots which exceed the minimum lot size of ten acres required in the LT Zone.  

Remaining
Proposed

Proposed

Proposed


Lot 20

Lot 20.01

Lot 20.02

Lot 20.03
66.0 acres
31.467 acres

34.436 acres

66.0 acres



18.
Improvements to Turkey Coop Farm Driveway, Old Flint Hill Road and Upper Pinewoods Trail, which will serve as the common driveways for the development, include:

· Widening the driveways to a minimum of 12 feet where they are less than 12 feet wide.

·  Creating bump outs which along with the driveway are a minimum of 18 feet wide.

·  Paving those portions of the driveways which have a slope of 8% or more.

· Constructing drainage improvements along the driveway.

·  Other improvements required by the Land Use Board Engineer, Township Engineer, and Chief of the Pottersville Volunteer Fire Company.



19.
The homes on proposed Lots 20.02 and 20.03 will have access to Upper Pinewood Trail.  The homes on Remaining Lot 20 and proposed Lot 20.01 shall have access to Old Flint Hill Road.  The four homes within the subject property shall be subject to a common driveway easement and maintenance agreement.  



C.
Waivers, Variance and Planning Variance.



20.
Waivers (exceptions) are required from the standards in the Tewksbury Township Driveway Ordinance.  



21.
Section 12.08.040(A) requires the finish grade of driveways within the right-of-way to be no greater than 4%.  The existing grades of those Old Flint Hill Road and Turkey Coop Farm Driveway exceed 4%.  



22.
Section 12.08.040(D) of the Driveway Ordinance limits the slope of driveways to 15%.  Approximately 225 feet of Old Flint Hill Road has a grade of about 16.5%.  



23.
Section 12.08.050 of the Driveway Ordinance requires all driveways within a public right-of-way to be constructed so that an angle between the driveway center line and the near edge of the roadway is 90°.  The existing Turkey Coop Farm Driveway does not intersect McCan Mill Road at a 90° angle.



24.
Section 12.08.060(c) of the Driveway Ordinance requires driveways to be at least 10 feet from the property line.  The common driveways will traverse property lines without the 10 foot setback.  Section 12.08.060(E) requires driveways longer than 500 feet to have bump outs every 300 feet.  The bump outs will be not more than 800 feet apart and will be to the approval of the Land Use Board Engineer, Township Engineer, and Chief of the Pottersville Volunteer Fire Company.  



25.
Section 12.08.100(B)-1 requires driveways having a grade of more than 8% to be paved.  The Land Use Board Engineer recommended compliance with this provision.   The applicant initially sought a waiver from this requirement, but at the August 17, 2010 meeting withdrew this request.  



26.
The justification for the driveways lacking any setback is that common driveways must traverse each of the properties.  The topography and slopes of the property preclude bump outs every 300 feet.  Old Flint Hill Road, Turkey Coop Farm Driveway, and Upper Pinewoods Trail, have satisfactorily served the Johnson family since at least the 1930’s despite the slope, finished grade, and angle with McCan Mill Road.  The waivers are supported by Mr. Burr. 



27.
Township Engineer Andrew Holt, P.E. has not ruled on the waivers to the driveway ordinance.  The within approval is subject to his approving the waivers.  


28.
The use of the common driveways, and the minimization of access to McCan Mill Road, is consistent with the purposes of the Scenic Road Ordinance, which is to limit the number of access points on scenic roads and to retain the natural beauty of scenic roads.   Ms. Carol Leighton, Chair of the Tewksbury Township Scenic Roads and Bridges Commission in a letter to Land Use Board Chairman Blake Johnstone dated August 12, 2010 regarding the current application and the other Johnson Family Farm applications said:


“As the above mentioned applications include no new road openings on scenic roads and have no discernable impacts which would be contradictory of the [sic] township’s Scenic Roads ordinance, the Scenic Roads and Bridges Commission of Tewksbury Twp finds the applications consistent with goals and purposes of the ordinance, and offers no negative comments thereon.”



29.
N.J.S.A. 40:55D-35 requires buildings or structures to have access to an improved, approved public street.  The proposed lots will not have access to a public street but a common driveway. 



30.
 N.J.S.A. 40:55D-36 provides:


“Where the enforcement of section 26 of P.L. 1975, c. 291 (C.40:55D-35) would entail practical difficulty or unnecessary hardship, or where the circumstances of the case do not require the building or structure to be related to a street, the board of adjustment may upon application or appeal, vary the application of section 26 of P.L. 1975, c.291 (C.40:55D-35) and direct the issuance of a permit subject to conditions that will provide adequate access for firefighting equipment, ambulances and other emergency vehicles necessary for the protection of health and safety and that will protect any future street layout shown on the official map or on a general circulation plan element of the municipal master plan pursuant to paragraph (4) of subsection b.  of section 19 of P.L. 1975, c.291 (C.40:55D-28).


Sections 59 through 62 of P.L. 1975, c.291 (C.40:55D-72 through C.40:55D-75) shall apply to applications or appeals pursuant to this section.  In any municipality in which there is no board of adjustment, the planning board shall have the same powers and be subject to the same restrictions as provided in this section.


The board of adjustment shall not exercise the power otherwise granted by this section if the proposed development requires approval by the planning board of a subdivision, site plan or conditional use in conjunction with which the planning board has power to direct the issuance of a permit pursuant to subsection c. of section 47 of P.L. 1975, c.291 (C.40:55D-60).”



31.
The proposed subdivision will create large lots at a low density.  Land Use Board Engineer Burr finds the existing Old Flint Hill Road and Turkey Coop Farm Driveway to be in good condition.  The Land Use Board notes that the proposed common driveway through Lots 20, 20.01, 20.02, and 20.03 known as Upper Pinewoods Trail will need to be improved.  These driveways will be adequate for the proposed four lots, subject to the improvements required by this resolution.  



32.
Pursuant to N.J.S.A. 40:55D-36:


“The circumstances of the case do not require the building(s)  .  .  . to be related to a street.”



33.
The statute requires “adequate access for fire fighting equipment, ambulances, and other emergency vehicles . . . ”



Chief Thomas O. Anderson of the Pottersville Volunteer Fire Company in a letter to the Land Use Board dated August 31, 2010 regarding the current and other Johnson Family Farm applications said:


“In response to your request concerning the Johnson’s subdivisions, the Pottersville Volunteer Fire Company has met with Mr. Ron Kennedy of Gladstone Design to review the application sites.


The proposed driveways are satisfactory as far as the width and proposed grades are concerned.  We do not feel it is required to pave the areas that exceed eight (8) percent grade, as long as the driveways are maintained and in proper condition for access for all emergency vehicles.  (The paving of those portions of the driveway with a grade of at least 8% was recommended by Land Use Board Engineer Burr, and therefore is required by the Board.)The proposed distance in excess of 600 feet between bump-outs is also satisfactory, providing they do not exceed 800 feet.  They also must be maintained and in proper condition in the event of an emergency.


We would also like to add that all driveways and bump-out areas be maintained with a minimum clearance of 13 feet in height to allow fire truck access throughout the entire year.


In regard to water sources at each home site; a minimum of a 30,000 gallon underground storage tank with hydrant is preferred.  Pools or ponds of similar minimum volume are acceptable, providing a dry hydrant is placed in close proximity to a driveway/parking area.  All installations are required to follow NFPA guidelines.”



C.
Residential Site Improvements Standards



34.
It is the opinion of the Land Use Board Attorney that the current application is subject to the Residential Site Improvement Standards (RSIS).  N.J.S.A. 5:21-1.5(f) provides:


“ . . .  driveways on private property held in fee-simple as individual residential lots outside of the public right-of-way, including common driveways established by easements shared by more than one but not more than four dwelling units on private property.”



The implication is that a common driveway serving more than four dwellings is subject to the RSIS.



35.
The RSIS establishes a hierarchy of roads.  The road serving the least intensive traffic volumes is a Rural Residential Lane which is described as:


“A rural residential lane is a street that serves dwellings on lots that are two acres or greater, AND primarily serves as access to abutting building lots, AND has no on-street parking, AND has lot-to-street access designed to vehicles do not have to back out of lots onto the street.  Rural residential lanes shall only connect to rural streets, rural residential lanes or mixed-use collectors.  However, a rural residential lane shall not connect two mixed-use collectors.”

“(Average Daily Traffic (maximum) 200)” which amounts to 20 homes.



36.
The proposed subdivision does not meet the RSIS requirements that Rural Residential Lane be a minimum of 18 feet wide, be paved with asphalt and with a centerline radius of 100 feet.  



37.
A Land Use Board may grant de minimis exceptions from the RSIS standards pursuant to N.J.A.C. 5:21-3.1g:


“The municipal approving authority’s granting of a request for a de 
minimis exception shall be based on a finding that the requested 


exception meets  the following criteria:


1.
It is consistent with the intent of the Site Improvement Act;


2.
It is reasonable, limited, and not unduly burdensome;


3.
It meets the needs of public health and safety; and


4.
It takes into account existing infrastructure and possible 



surrounding future development.”


As to Paragraph 1, the farm driveways are well constructed and maintained.  The driveways have properly functioned for some time.   


As to Paragraph 2, the common driveways will provide access to the proposed four lots and the adjoining farm operation and Johnson residences.  


As to Paragraph 3, the installation of public roads would create substantial disturbances to environmentally sensitive areas. 



As to Paragraph 4, the proposed common driveways are consistent with existing development in the area.  



38.
A wider, paved driveway or public road would detract from the bucolic character of the property.



39. 
The proposed de minimis exceptions promote the following intent and purposes of the Residential Site Improvements Standards pursuant to N.J.A.C. 5:21-1.3(a):


“1.
To reduce the multiplicity of standards for residential subdivisions and site improvements which currently exists in this State in order to eliminate unnecessary increases in the cost of housing where there are noncommensurate gains in the protection of public health and safety;


2.
To avoid unnecessary cost in the construction process, and to provide site improvement standards that are both sound and cost effective;


5.
To streamline the development approval process and improve the efficiency of the application process by providing a uniform set of technical site improvement standards for land development;


6.
To provide the widest possible range of design freedom and promote diversity through performance-oriented site improvement standards;”



40.
As noted in Factual Findings  24 and 31, the common driveway network, with the improvements required herein, is deemed satisfactory by the Land Use Board Engineer, and the Chief of the Pottersville Fire Company.



41. 
Mr. Burr has recommended approval of the RSIS de minimis exceptions. 



42.
The common driveways must be maintained, snow plowed, and ice removed by the owners of the newly created lots and the property owners with access to the common driveways in order to provide safe and efficient access for the Police Department, Rescue Squad, Fire Department, and other emergency service personnel.



Chief Thomas O. Anderson of the Pottersville Volunteer Fire Company in a letter to the Land Use Board dated October 3, 2010 regarding the current and other Johnson Family Farm applications said:



“As a follow-up to my conversation with the borough attorney concerning a driveway ordinance, my recommendation is that all driveways within the Township of Tewksbury be required to maintain minimum conditions of 13 feet in clear height and 15 to 20 feet in clear width to allow access to emergency vehicles.



It has been my experience that overhanging tree branches and uncontrolled shrubbery and brush conditions, hinder access in the event of an emergency situation.”



43.
The applicant does not envision the construction of homes on the lots for many years.



44.
Approved percolation tests and soil logs for septic systems have been performed for each lot.  



45.
The plans which have been submitted to the Land Use Board are sufficient for a determination on preliminary and final subdivision approval.  The plans need to be revised and the conditions in the within resolution satisfied prior to the signing of the final plat.



Based on the foregoing, this Board concludes:



A.
The current application is brought as an estate planning measure rather than for the development of the four lots.  It is anticipated that homes will not be constructed on the lots for a number of years.



B.
The subject property is severely constrained with wetlands, buffer areas, flood plain, flood hazard areas, a c-1 stream and its attendant 300 foot riparian buffer and soil limitations.  



C.
The applicants have proposed to utilize existing farm driveways to serve the proposed four lots.



D.
The proposed common driveways require waivers from the Tewksbury Township Driveway Ordinance, de minimis exceptions from the RSIS, and a planning variance under N.J.S.A. 40:55D-36 for the creation of lots without direct access to an improved approved public street.  The Board grants this relief for the proposed four lot subdivision, but would not grant approval for a subdivision with this relief for more than four lots.



E.
The applicant has proposed minimal subdivision improvements.



F.
This Board has found that the low density request for the creation of four lots on 200 acres justifies the requested relief.



G.
Aside from the common driveway and its accompanying drainage facilities, the improvements to the site which are necessary for development will occur on a lot by lot basis in compliance with a plot plan which needs to be approved pursuant to Condition 1 herein. 



H.
The current Land Use Board would not approve a more dense subdivision without substantially more improvements (including off-tract improvements along McCan Mill Road, compliance with R.S.I.S., etc.), which might entail NJDEP permits for construction in wetlands, wetlands transition areas flood hazard areas, and stream buffers.  The failure to acquire the necessary state permits would limit development to the present density and configuration.



NOW, THEREFORE be it resolved by the Land Use Board of the Township of Tewksbury on this 17th   day of November 2010 that the application of JLJ Land Partnership, L.P. for preliminary and final major subdivision approval,  de minimis R.S.I.S. exceptions , and a planning variance under N.J.S..A. 40:55D-36 be approved in accordance with plans titled: 

· Plans entitled “Johnson Family Farm, Block 23, Lot 20, Tewksbury Township, Hunterdon County, New Jersey – Preliminary & Final Major Subdivision Plans” (consisting of five sheets) as prepared by Ronald A. Kennedy, P.E. of Gladstone Design , Inc., dated May 14, 2010, last revised July 6, 2010; 

· Plans entitled “Preliminary and Final Major Subdivision Plat” (consisting of two sheets) as prepared by Kurt T. Hanie, P.L.S. of Gladstone Design, Inc., dated May 14, 2010 (note: plats not signed or sealed);

· Plans entitled “Johnson Family Farm – Common Driveway Profiles” (consisting of four sheets) as prepared by Ronald A. Kennedy, P.E. of Gladstone Design , Inc., dated May 14, 2010, last revised July 6, 2010;

· Drainage Area Maps entitled “Johnson Family Farm – Preliminary & Final Major Subdivision Plans” (consisting of two sheets) as prepared by Ronald A. Kennedy, P.E. of Gladstone Design , Inc., dated May 14, 2010, last revised July 6, 2010;



1.
Prior to the issuance of a building permit for a residence, the property owner  must submit and obtain written approval from the Township Engineer for a plot plan (Grading and  Surface Water Management Plan) which locates to scale on the lot:


a.
Building envelope, proposed dwelling, accessory structures, driveway and electric, telephone, television and other communication facility locations both within the subject lot and, if applicable, outside the subject lot.  The foundations, with the notation that they shall be maintained and not disturbed.


b.
Other paved areas, swimming pools, tennis courts, etc.

c.
Septic system.


d.
Reserve septic system.


e.
Fire protection measures including either a 30,000 gallon underground storage tank with a hydrant, or pond, or a swimming pool with a dry hydrant in close proximity to a driveway/parking area which must be approved in writing by the Chief of the Pottersville Volunteer Fire Company and the Township Engineer.



f.
Common driveways, other driveways,  bump outs, and 


walkways.



g.
Agricultural activities and structures.

h.
State Open Water, wetlands, wetlands transition areas, wetlands transition averaging plan areas, riparian zones, slopes over 25%, rivers, tributaries, creeks.  No development shall occur in these areas without the approval, if required of the Tewksbury Township Land Use Board and/or the appropriate State agency.  These items shall be shown on the plot plan based on the approved subdivision plans without the necessity for a new survey for 
these items.

i.
Boundary markers to be shown on the plans for items in paragraph h and photographs shall be required to document same. – applicant requests that the photograph requirement be deleted, 
but it is a requirement of the DRO.  A “Carsonite” boundary marker, or 
approved equal, shall be installed to the 
approval of the Township Engineer and the Zoning Officer at intervals not exceeding one hundred feet (100) or where there is a change in direction of more than sixty (60) degrees (within an area a maximum distance of 500 feet from the proposed residence on each lot).  The markers shall be labeled with permanent sign decals to indicate the type of constraint.  The markers shall be a plastic composite, a 
minimum width of 2.5 inches and a length of 6 feet, with at least 4 feet exposed above ground.

j.
For the disturbed areas, topography at a scale of no less than 1 inch = 50 feet, with slopes based on a two foot analysis.  For the undisturbed areas, topography shall be shown on the 
plot plan based on approved subdivision plans without the necessity for a 
new survey.



k.
Limits of disturbance.

l.
Significant individual (over 8” caliper) and stands of trees in the disturbed areas.



m..
Drainage improvements including but not limited to 




swales and drywells designed to store 3” of runoff 




from the roof areas for each lot.



n.
Grading plan.  

0.
 Pursuant to the environmental impact statement, the lot plan shall incorporate NJDEP Best Management Practices including limiting lawn areas, maximizing natural vegetation, and minimizing impervious lot coverage.


2.
Prior to the issuance of a building permit for a residence on any lot, the property owner must obtain approval for a fire protection measure including either a 30,000 gallon underground storage tank, pond, or swimming pool pursuant to condition 1e herein from the Chief of the Pottersville Fire Company and the Township Engineer.  The property owner must properly maintain the fire protection measure and arrange for a yearly inspection by the homeowner’s insurance company (or other inspector approved by the Chief of the Pottersville Volunteer Fire Department) and obtain a certificate or letter of proper maintenance which shall be provided upon request to the Township Zoning Officer and the Chief of the Pottersville Volunteer Fire Company.  Prior to the issuance of a Certificate of Occupancy, a Declaration of Covenants and Maintenance specifying the fire protection measure which has been approved by the Chief of the Pottersville Fire Company which shall also specify location of the fire protection measure, the required maintenance and the inspection and reporting required herein.  The form of the Declaration shall be submitted to the Land Use Board Attorney and the Chief of the Pottersville Fire Company for their approval.  After the Declaration is approved, it shall be filed with the County Recording Office, which must take place prior to the issuance of a Certificate of Occupancy. 


3.
Prior to the issuance of a building permit, the common driveway must be improved and approved by the Land Use Board Engineer, the Township Engineer, and the Chief of the Pottersville Volunteer Fire Company.


4.
Prior to the issuance of a building permit for a residence on any lot, a final septic approval must be obtained.


5.
The common driveway and maintenance easement which is subject to the approval of the Land Use Board Attorney and the Land Use Board Engineer shall be recorded prior to the signing of the final subdivision plat. The owners of Block 23, Lots 20, 20.01, 20.02, 20.03 shall have the right to use and will be responsible for their pro rata share of the cost of maintenance of the common driveways.  The common driveway  and maintenance easement shall contain the following provisions:  


a.
The common driveways shall be the sole means of access for Lots 20, 20.01, 20.02, and 20.03 in Block 23 unless alternate access is approved by the Tewksbury Township Land Use Board. No other lots shall have access to the common driveways unless said access is approved by the owners of the aforesaid four lots and the Tewksbury Township Land Use Board.


b.
The Township of Tewksbury shall neither maintain nor snow plow nor remove ice construct nor reconstruct nor have any responsibility or obligation with respect to the common driveways which shall be the sole responsibility of the owners of  Block 23, Lots 20, 20.01, 20.02, and 20.03.  The owners shall have the following obligations upon the issuance of the first building permit by the Township of Tewksbury.

· Those sections of common driveways which are paved shall be kept free of potholes and ruts.  Any potholes, ruts or other visible pavement failure shall be repaired by the owners of the effected lots within thirty (30) days of said pavement failure.
· Those sections of common driveways which are unpaved shall be maintained with a minimum stone base of 6” (compacted thickness)  of 1-1/2” quarry process (blend) stone or ¾” dense graded aggregate (DGA) thoroughly rolled and compacted at the specified width.  These stone driveways shall also be kept free of potholes and ruts.

· All drainage appurtenances required by the Land Use Board shall be properly maintained and shall keep same free from grass, weeds, leaves, tree branches, rubbish and other obstructions so as to control water quality and runoff.  

· The brush and vegetation along the common driveways shall be cut in order to maintain a clear width of at least 15 – 20 feet.  The common driveways shall be kept clear of tree limbs and other obstructions to a height of at least fourteen (14) feet from the driveway surface for the first twenty-five (25) feet of the driveway as it leads from the public road and thereafter to a height of at least thirteen (13)  feet from the driveway surface. 

· No debris or material shall be permitted on the common driveways.

· No parking shall take place on the common driveways.  Blocking shared driveways is prohibited.  No person shall impede, block or prevent ready access to, over, in or through a common driveway, whether by parking vehicles, erecting barriers or other means.

· Snow plowing and ice removal to provide effective access for Police, Rescue Squads, Fire Departments and other emergency service vehicles.  All snow and ice shall be removed from the common driveways, and in the event of ice which may be so frozen as to make removal impractical, shall cause the ice to be thoroughly covered with sand or ashes, within twelve (12) hours of daylight after the snow fall  ends or the ice forms thereon.


In addition, after the issuance of the first building permit, Township Officials, employees, and consultants shall have the right to traverse the common driveways and the adjoining areas in order to inspect the maintenance, snow plowing, and ice removal.  Township Officials, employees, and consultants shall have the right to traverse the common driveways and adjoining areas prior to the issuance of a building permit in order to make required inspections.



c. 
Upon finding a lack of maintenance or snow removal or ice removal, the Township Zoning Officer shall send or deliver a letter to each of the owners advising them of the specific lack of maintenance or snow plowing or ice removal.  The failure of the owners to correct a maintenance item in the Zoning Officer’s letter within 10 days or a snow plow or ice removal within 24 hours shall result in a violation of condition 5 in Land Use Board Resolution #10-23 adopted on November 17, 2010 which created the aforesaid lots, and the within easement. Each day the maintenance or snow plowing or ice removal is not corrected shall result in a separate violation.  



d. 
Penalties – Any person or persons, firm or corporation, violating any section of any condition in Land Use Board Resolution #10-23 including but not limited to condition 5 relating to the maintenance, snow plowing and ice removal shall be subject to the penalties set forth in  the Tewksbury Township Development Regulations Ordinance.



e. No structures nor debris including leaves and branches nor material shall be placed or permitted within the common driveway right-of-way other than the common driveway and associated improvements include the drainage facilities and public utilities.  Personal driveways and walkways may be installed within the right-of-way as part of the lot plan required in Condition 1 of the resolution approving the development.


The owner of any lot shall have the right to make improvements to the common driveway, including widening the driveway, bring it to municipal road standards, which are required by the Land Use Board and Township Engineer in order to further develop their property.  The other owners of the lots shall cooperate with the permitting process.



f.
Any damage to the common driveway caused by an owner, an owner’s family, or an owner’s guest, or cause by vehicles or equipment whose destination is the owner’s property, shall be repaired within 30 days of the date when damage occurred, to the approval of the Township Engineer.


6.
The following Right to Farm language shall be placed within the conveying for lots and plans and deed:


“Grantee is hereby given notice that there is, or may in the future be, farm uses adjacent or in close proximity to the within described premises from which may emanate noise, odors, dust and fumes associated with agricultural practices permitted under the Right to Farm Ordinance.  Chapter 5.08 of the Code of the Township of Tewksbury.”



The above language shall be included in all subsequent deeds.


7.
A deed restriction to incorporate the requirements in this resolution   shall be submitted to and approved by the appropriate Land Use Board and Township Professionals and recorded prior to the signing of the final subdivision plat.  The deed required in Condition 16 shall be submitted to and approved by the Township Engineer and the Township Attorney and recorded prior to the signing of the final subdivision plat.


8.
Certification by the applicant in writing to the Land Use Administrator that all necessary approvals from other governmental agencies have been obtained.  


9.
Compliance with all applicable federal, county and municipal legislative enactments, rules, and regulations.


10.
Submission of metes and bounds descriptions for review and approval by the Land Use Board Engineer including for the new lots and various easements.


11.
The plans are to be revised consistent with the within resolution and the technical comments of the Land Use Board Engineer, Township Engineer, Township Planner, and the Chief of the Pottersville Volunteer Fire Company within one hundred twenty (120) days of the adoption of the within resolution.  Subsequent revisions suggested by either the Land Use Board Engineer or Township Planner are to be made within sixty (60) days of the request to the approval of the appropriate Municipal professional.


12.
Procurement of outside agency approvals or waivers thereof – i.e. New Jersey Department of Environmental Protection, Hunterdon County Soil Conservation District, Hunterdon County Planning Board, Hunterdon County Board of Health, Tewksbury Board of Health, etc. 


13.
Posting of performance guarantees and inspection fees for the improvement of the common  driveways.  These common  driveways will need to be improved to the approval of the Land Use Board Engineer, and Township Engineer, and the Chief of The Pottersville Volunteer Fire Company, or a performance guarantee need be posted prior to the signing of the final plat. A two-year maintenance guarantee must also be posted. The performance and maintenance guarantees are subject to the approval of the Township Engineer and Township Attorney.


14.
Applicant will comply with the Township of Tewksbury tree removal ordinance.


15.
Driveway improvements, bump outs, and drainage shall be completed to the approval of the Land Use Board Engineer , Township Engineer and the Chief of the Pottersville Volunteer Fire Company.


16.
A road right-of-way dedication to the approval of the Township Engineer and Township Attorney.


17.
  The applicants shall be required to make those improvements to the intersections of Old Flint Hill Road and McCan Mill Road, and Turkey Coop Farm Driveway and McCan Mill Road, to the approval of the Township Engineer and the Land Use Board Engineer.


18.
Payment of all fees, escrows, inspection fees, affordable housing fees, as well as tax map revision fees.  


19.
Compliance with all Municipal and State affordable housing measures.


20.
Computer disk (electronic file) of approved subdivision compatible with GIS ARC/VIEW. 


21.
Individual driveways will require a driveway permit to the approval of the Superintendent of Public Works.


22.
The final subdivision plat shall not be signed until the conditions in the within resolution are satisfied.


23.
The applicant shall record this resolution with the Hunterdon County Record Office.


24.
Obtaining will serve letters for each lot from the electric, telephone, and cable companies as well as any other applicable utilities.



25.
The within approval is subject to Township Engineer Andrew Holt, P.E. approving the waivers to the Township Driveway Ordinance.  If his approval is subject to conditions, the conditions will become conditions of the within Land Use Board approval.  If the Township Engineer does not approve the waivers, or only approves some of them, the plans shall be revised to comport with the Driveway Ordinance or those sections thereof for which no waivers has been granted.


26.
The following shall be included in a deed restriction to the approval of the Land Use Board Engineer and Land Use Board Attorney. 


There are currently no utility lines (electric, telephone, cable, etc.) existing in the common driveways.  In order to obtain these utilities, lines must be extended through the common driveway rights of way to each lot, or through other locations from adjacent properties, or directly from McCan Mill Road within separate utility easements.    Pursuant to Section 611 of the DRO:  “Underground Wiring – which reads All electric, telephone, television and other communication facilities, both main and service lines servicing new developments, shall be provided by underground wiring within easements or dedicated public rights of way, installed in accordance with the prevailing standards and practices of the utilities or other companies providing such services.”  The cost of extending and installing the utilities and obtaining the necessary permits and the paying of the required fees must be borne by the owners of the lots.

The foregoing shall be included as a note in the plans.


27.
The subdivision deed is subject to the approval of the Land Use Board Attorney and Land Use Board Engineer.  The subdivision deed shall contain the following provisions:


“Present and prospective owners of the lots created by the within subdivision are hereby granted notice that the variances and waivers from the Driveway Ordinance and zoning standards were granted to allow access to the within described premises from a common driveway.  Since this right of access was authorized in response to the low density of the proposed lots, present and prospective owners should not assume that any additional parcels can be subdivided from the within premises requiring access on the common driveway.”


“The three foundations shall be maintained and not disturbed.”


28.
Conditions recommended by Land Use Board Engineer William H. Burr, IV, P.E. in his report of July 16, 2010 as modified by the Land Use Board:

TECHNICAL REVIEW:
C.  Lot Layout, Site Circulation, etc.

21. N/A 

22. N/A

23. N/A. 

24. A note shall be added to the plans stating that the house and driveway locations and the drainage on the individual lots are conceptual and are not approved by the Land Use Board. These improvements were shown on the plans in order to demonstrate that the lots could be developed. These items need be shown on a plot plan pursuant to condition 1 herein and approved prior to the issuance of a building permit.

25. The plans should be revised to label the setback distances from all stone foundation remains to the property lines.

26. N/A.

27. The proposed 50’ wide common access/utility/maintenance easement on Remaining Lot 20 appears to encroach onto adjacent Lot 2.  If this is intended, then the easement document will need to be revised to incorporate reference to Lot 2 as well.

28. On sheets 3 and 4, the plans appear to reflect a grey hatching along the existing driveways, which I assume represents areas of proposed driveway widening.  The plans should be revised to clearly label this. 

29. N/A.

30. N/A.

D.  Survey Details
19. Metes and Bounds descriptions, with supporting closure calculations, must be provided for the existing and proposed lots, as well as, all proposed easements and right of way dedications. 

20. N.A.

21. Upon review of the “Preliminary and Final Major Subdivision Plat” (consisting of 2 sheets), we have the following comments:

s. The plats were not signed or sealed by the Professional Licensed Surveyor who prepared them.

t. The curve table on Sheet 1 of 2 does not apply to Sheet 1 of the plat and should be removed.

u. The proposed lot areas should also be shown in square feet.

v. An area summary chart should be shown on both sheets reflecting the original lot size, subdivided lot sizes (net and gross), right of ways areas, etc. 

w. The right of way dedication along McMan Mill Road should be described for each of the proposed lots.

x. There is a missing tie distance at McCan Mill Road on Lot 20 near Lot 19, Block 24.

y. The plats should be revised to reflect the full width of the existing McCan Mill Road right of way.

z. Sight easements should be shown on the plat along with metes and bounds.

aa. All easements must be tied to the property line(s).

ab. Point of beginnings should be shown on the plat for each lot.

ac. The name of the Municipal Engineer within the signature blocks must be revised to read Andrew Holt, P.E.

E.  Grading/Drainage/Utilities

40. N.A.

41. N.A.

42. N.A.

43. N.A.

44. N.A.

45. Note 10 on Sheet 1 should be revised to state that a Grading and Surface Water Management Plan in accordance with Township Code Chapter 13.12 shall be secured prior to issuance of individual building permits.

46. N.A.

47. The plans should clarify the limits of the proposed water quality swales versus the proposed grass swales.  I recommend that a different hatch or line-work be used to clearly delineate the limits of each swale being proposed.

48. Plan Sheets 3 and 4 indicate proposed water quality swales w/ check dams; however, the check dams are not shown and there is no construction detail.

49. The plans should contain a note that indicates the proposed bio-retention basins will be constructed with lightweight construction equipment to minimize compaction.

50. N.A.

51. On proposed Remaining Lot 20, there is a label for the proposed drywell pointing to a proposed swale.  This appears to be a typographical error and should be corrected.

52. A note should be added to Sheet 3 relative to proposed Lot 20.02 to indicate that the existing stone row will need to be relocated to allow construction of the proposed swales to the proposed bio-retention basin.

53. N.A.

54. N.A.

55. The Bio-Retention Basin detail and Water Quality Roadside Swale detail should be revised to remove the sand layer since underdrains are not being proposed.  In addition, notes 1 and 2 on the Bio-Retention Basin detail should be removed and notes 5 and 8 should be revised to comply with the NJ BMP manual.    

56. N.A.

57. Stormwater Management Maintenance Plans must be submitted in accordance with DRO Section 625 and Chapter 8 of the NJ BMP Manual.    

58. N.A.

59. N.A.

60. N.A.

H. Miscellaneous:
7. The Zoning Requirements Table should be revised to clarify the proposed minimum lot width of Remaining Lot 20 as 933 ft. does not appear to be correct.

8. Note #25 on Sheet 1 of the plans should be revised to indicate that “Fire protection measures for proposed lots shall be determined on an individual basis at the discretion of the Township Fire Department and Township Engineer”. 

9. N.A.

10. N.A.

11. Plan Sheet 5 contains construction details for both, gravel driveways and paved driveways.  The plans should indicate where the gravel and/or paved driveway section will be used.

12. The applicant shall obtain approvals from the following outside agencies:

k. NJDEP (LOI, possibly Freshwater Wetlands and  Flood Hazard Area permits) 

l. Hunterdon County Soil Conservation District 

m. Hunterdon County Planning Board;

n. Hunterdon County Board of Health.

o. Any other agencies as necessary.

29. 
Condition recommended by Township Planner Frank Banish, III, 

PP:

The aerial photo exhibit in the Environmental Inventory identifying wetlands should be labeled to correspond to the lettered wetlands identified within the report.
Roll Call Vote

Those in Favor:
Mrs. Baird, Mr. Mackie, Mr. Shapack, Mrs. Devlin, Mr. Kerwin and Mr. Johnstone

Those Opposed:
None

Mr. Dillon returned to the meeting at this time.

Master Plan Draft Re-Examination Report

· LUB Work-session to review 3rd Draft
Mr. Frank Banisch presented the Board with a 3 page handout which outlined the changes from the last meeting and incorporated comments provided by Board members since the last meeting; most of the amendments were made in the Green Plan Element, Renewable Energy and South of I-78 sections.  Mr. Banisch also noted that language would be included about the character of unpaved roads and what should be done to make them safe and trafficable.  The language as proposed is as follows:

Scenic Rural roads are found throughout Tewksbury and many are unpaved.  The lack of pavement and drainage improvements creates pothole conditions that effect traffic safety.  Tewksbury should develop protocols for roadside drainage and maintenance of unpaved roads that assure a trafficable surface.  Since neighboring towns have similar conditions and the equipment to do the job maybe we can partner with them.  

The Board reviewed Mr. Banisch’s 3 page report distributed at the meeting.
Mr. Dillon mentioned the Federal Clean Water Act and asked that language be included that Tewksbury is aware of it and will comply.  
Mr. Johnson agreed with the amendments as outlined in Mr. Banisch’s 3 page report.

Mr. Bernstein noted that he spoke to Mr. Banisch about including language regarding a resource constraint ordinance; environmentally constrained lands do not get full credit with respect to density in a subdivision.  Mr. Bernstein reported that the NJ Supreme Court has ruled in favor of these ordinances and he opined that this type of regulation should be recommended to the Township Committee.

Mr. Dillon, page 14, asked that the conversion fee reference be removed.  On page 17n (TDR comments), Mr. Dillon, asked if Tewksbury will only consider transfers within the Township.  Mr. Banisch responded in the positive and explained that the staff at the Highlands confirmed that this can be done and would be consistent with the Highlands Master Plan.  

Mr. Shapack noted an article from California regarding tree removal for solar panels and the need for a community wide solar farm to save trees.  Mr. Shapack agreed to forward the article to Mr. Banisch.    

Mr. Kerwin, page 17, asked if the tear down provisions will be limited to certain portions of the township or township wide.  Mr. Banisch explained that it was not the intent to single any one development or neighborhood; older neighborhoods are singled out because they are frequently an attractive buy in the marketplace.  Mr. Johnstone noted that the Master Plan Re-examination report alerts the Township Committee and others to the problem, the actual policy decision will be made at a later date.  
Mr. Mackie had minor corrections to page 13 and page 16.  

There being no further questions from the Board Mr. Johnstone opened the meeting up to the public at 8:27 p.m.  Mr. Johnstone reminded the audience that this was a worksession and that there would be a public hearing on December 1, 2010.  

Miriam Murphy, Burrell Road, commented on the aspect of teardowns and encouraged the Board to include language that speaks to the character of the villages.  Mrs. Devlin opined that the Historic Preservation Commission would handle building in the villages.  Mrs. Murphy noted that some of the villages or neighborhoods are not protected by Historic Districts.  Mr. Banisch understood Mrs. Murphy’s concerns and noted that there could be limited design standards such as the size or height so one house does not dwarf the neighbors.  Mr. Banisch agreed to explore the issue and add language to the re-examination that it should be explored.
Dave Peifer, 26 Williams Street, noted that several years ago research was done by the URWA on dirt roads and a key element was speed control; washboard and potholing were caused by vehicles traveling at a speed of 40 to 50 mph.  On the subject of solar, Mr. Peifer noted that he is with the Association of New Jersey Environmental Commissions and they are doing work on large scale solar.  He explained that in south Jersey they have seen applications totaling 3,000 acres of prime farm land that are being proposed for solar farms.  He added that failed subdivisions are also attractive to solar developers.  He noted that there are environmental and planning concerns with solar farms and the most important thing to ANJEC is to have municipalities be proactive and identify sites that would be useable for these facilities so that a township has control about where the facilities go.  Mr. Peifer noted that they will be developing a sample ordinance and will share information with Ms. Goodchild.  
As it relates to the removal of the overlay south of 78, Mr. Peifer applauded the Board for doing so and found it to be the appropriate thing to do.  

Mr. Basil Hone, 18 King Street, read the following statement into the record.  

I fully support Shaun’s comments and his re-write of the South of I-78 section, which I believe reflects the sense of the Board at the November 3rd meeting that the Report should not go into any detail about what the future use for the area might be.

I think this is particularly important given the imponderables that attach to the Rockaway property. We know from the Hovnanian hearings that the property is highly environmentally sensitive, although Bellemead claims in its letter to the board of October 21st that it has “significantly unconstrained portions”.

I suggest that is a very debatable contention. The property contains substantial Upland Forest  (predominantly red maple and northern red oak). The Highlands RMP shows the property as being in the Protection Zone in the Planning Area of the Highlands Region. The RMP sets out the Forest Review Standards including the following: “Within the Protection Zone and Conservation Zones in the Planning Area, human development of forests is limited to to low impact residential development.” AND “Clear cutting of forest lands is prohibited (except pursuant to an approved Forest Management Plan) to the extent necessary to promote native forest regeneration, early successional wildlife habitat or to remove invasive species.”

Second, the Planning Board’s ecological consultants for the Hovnanian application produced a report around the time the application was abandoned which predicted that an Individual (as opposed to a General) Freshwater Wetlands Permit and a Stream Encroachment Hardship Waiver would be required to get access to what might otherwise be developable land but for the forest. AND subsequently the Planning Board’s Engineer attended a meeting between Hovnanian and DEP representatives and reported: “...there are no general permits within the C-1 300ft buffers. The application will require an Individual Permit and most likely a Stream Encroachment permit.”

Before any consideration is given to what might be appropriate development for this property, the aspects I have described should be definitively determined.  
Ms. Rilda Hone, 18 King Street, reaffirmed the remarks made by Mr. Johnstone that the report is a well balanced recommendation to the Township Committee.  

Robin Love, 7 Wildwood Road, agreed with Mr. and Mrs. Hone’s comments.  She added that she was pleased to see the history behind the South of 78 zoning included.  Mr. Johnstone explained that Mr. Van Doren provided the history which was an excellent summary.
Mr. Chris Teasdale, 11 Dinner Pot Road, thanked the Board for including the deer management language.    

Mr. Johnstone explained that the Board is preparing a checklist of items that they want to recommend to the Township Committee for ordinances.  

Mrs. Nancy Hance, Hollow Brook Road, mentioned that there is a school near Bernardsville and Far Hills where the children want to erect windmills to generate power and the neighbors of the school are concerned with the noise and the impact on the view.  

When asked if the Board has the ability to deny alternative energy facilities, Mr. Banisch explained that the bar has been set high for denying because they have been identified as inherently beneficial uses.  

Mr. Wade Gordon, Saw Mill Road, asked if it is possible to use the land beneath the high tension wires for alternative uses such as solar panels.  Mr. Johnstone indicated that the Board has not educated itself enough yet to answer that question but would look into it.  Mr. Bernstein noted that the Township zoning may allow it within the high tension wire easements but JCP&L may preclude it. 

There being no further questions from the public or the Board Mr. Johnstone concluded the discussion and asked Mr. Banisch to make the changes discussed.  

A brief discussion ensued regarding some of the applications that the Board has been receiving and how to handle the requests moving forward.  The Board agreed to revisit the issue at the beginning of the 2011.  
ADJOURNMENT

There being no further business, the meeting adjourned at 9:06 p.m. by motion of Mrs. Devlin and seconded by Mrs. Baird.  All were in favor.

Respectfully submitted,

Shana L. Goodchild

Land Use Administrator
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