LAND USE BOARD MINUTES
September 1, 2010

The Tewksbury Township Land Use Board met in a regularly scheduled meeting on the above date in the Municipal Meeting Hall, 60 Water Street, Mountainville, New Jersey.  The meeting was called to order at 7:37 p.m.

Present: Blake Johnstone, Shaun Van Doren, Mary Elizabeth Baird arrived at 7:45 p.m., Bruce Mackie, Elizabeth Devlin, Michael Moriarty and Arnold Shapack, Alt. #1 
Also present:  Randall Benson, Zoning Officer, Daniel Bernstein, Land Use Board Attorney, William Burr, Land Use Engineer and Chuck McGroarty, present on behalf of Frank Banisch, Township Planner.  
Absent:  Shirley Czajkowski, Ed Kerwin, Dana Desiderio, Eric Metzler, Alt. #2 and Tom Dillon, Alt. #4.
There were approximately two (2) people in the audience.

OPEN PUBLIC MEETING ACT STATEMENT

Mr. Johnstone opened the meeting by announcing that adequate notice of the meeting had been provided by posting a copy thereof on the Police/Administration Building bulletin board, faxing a copy to the Hunterdon Review and the Hunterdon County Democrat, and filing with the Municipal Clerk, all on January 7, 2010.

PLEDGE OF ALLEGIANCE

Those present stood and pledged allegiance to the American flag.
CLAIMS

Mr. Johnstone asked the Board if there were any questions or comments regarding the following claims to which the response was negative.  Mr. Van Doren made a motion to approve the claims listed below and Mrs. Devlin seconded the motion.  The motion carried by the following roll call vote:
1. Bernstein & Hoffman – Attendance at August 17, 2010 LUB meeting – invoice dated August 18, 2010 ($400.00)

2. Bernstein & Hoffman – Land Use Board Escrow – Schmitt (B11, L6), invoice dated August 9, 2010 ($225.00)

3. Maser Consulting – Land Use Board Escrow – Borghese (B27, L146), invoice #149748 ($65.00)

4. Maser Consulting – Land Use Board Escrow – Pottersville WWTP (B24, L17.01), invoice #149750 ($160.00)

5. Maser Consulting – Land Use Board Escrow – AM Best (B46, L2.01, 5 & 6), invoice #149749 ($162.50)

6. Maser Consulting – Land Use Board Escrow – Ashton (B47.02, L1), invoice #149751 ($292.50)
7. Banisch Associates – Land Use Board Escrow – Johnson Informal (B23, L 2, 4, 20 & 36), invoice #P10-17489 ($227.20)

Ayes:
Mr. Van Doren, Mr. Mackie, Mrs. Devlin, Mr. Moriarty, Mr. Shapack and Mr. Johnstone

Nays:
None
CORRESPONDENCE

A motion was made by Mrs. Devlin and seconded by Mr. Mackie acknowledging receipt of the following items of correspondence.  All were in favor.  
1. A letter dated August 20, 2010 from Frey Engineering re: notice of NJDEP Highlands Exemption #5 Application, Block 11, Lot 16.07.

2. A letter dated August 19, 2010 from Ilaria Borghese re: an extension request for Appl. No. 08-08, Block 27, Lot 146.

3. Memorandum dated August 24, 2010 from Daniel Bernstein re: Richard O’Neill and Abby O’Neill v. Mark Wood and Kathleen Wood, et al.

4. A letter dated August 22, 2010 from the Scenic Roads and Bridges Commission re: Johnson Subdivision Appl. No.’s 10-04 through 10-07.

5. Memorandum dated June 15, 2009 (received August 26, 2010) from Frank Banisch re: site inspection report, Oldwick Animal Hospital, Block 45, Lot 28.

6. Invitation to the Tewksbury Township Picnic, Sept. 18, 2010 at the Brady Life Camp.  

7. A letter dated August 25, 2010 from Wade Gordon, Pristine Properties re: Re-zoning of Block 46, Lot 4.  

8. A letter dated August 26, 2010 from William Burr re: Appl. No. 10-05 Johnson, Block 23, Lot 4.

9. A letter dated August 26, 2010 from William Burr re: Appl. No. 10-07 Johnson, Block 23, Lot 2.

10. A letter dated August 31, 2010 from Thomas Anderson re: the Johnson subdivisions, Block 23, Lots 2, 4, 20 & 36.
Ordinance Report
Mr. Mackie had no ordinances to report on.  
Public Participation

Mr. Johnstone asked the public if there were any questions or comments regarding anything not on the agenda.  There being no questions or comments from the public, Mr. Johnstone closed the public participation portion of the meeting.  

Extension Request
· Borghese, Appl. No.08-08, Block 27, Lot 146 - Extension Request – see letter in correspondence
Ms. Ilaria Borghese was present requesting a six (6) month extension in order to secure Farm Conservation Plan approval to satisfy the condition of her variance approval.  When asked if she had replenished the escrow account, Ms. Borghese responded in the positive.

There being no additional questions, Mrs. Devlin made a motion to grant a one (1) year extension to August 19, 2011.  The motion was seconded by Mr. Van Doren.  The motion carried by the following roll call vote:

Ayes:
Mr. Van Doren, Mr. Mackie, Mrs. Devlin, Mr. Moriarty, Mr. Shapack and Mr. Johnstone

Nays:
None

Abstained:  Mrs. Baird

Public Hearing

· Johnson Family Farm

Application No. 10-05

Block 23, Lot 4

Preliminary/Final Major Subdivision and Bulk Variance

Action Deadline:  November 5, 2010
Eligible to vote:  Mrs. Baird, Mr. Mackie, Mr. Kerwin, Mr. Shapack, Mrs. Devlin and Mr. Johnstone

Mr. Van Doren recused himself from the meeting as he has a conflict with the Johnson subdivision applications.

Mr. Douglas Janacek, attorney for the applicant, was present and explained that at the last meeting they concluded the testimony for Lots 36 and 20 and the Board authorized Mr. Bernstein to draft resolutions in regard to those applications.  He noted that they also started their presentations with regards to Lots 4 and 2 and would like to conclude those presentations with Mr. Kennedy providing testimony from a planning perspective with regards to the C variance and exceptions on Lot 4 and the use variance on Lot 2.  Mr. Janacek requested that the Board authorize Mr. Bernstein to draft resolutions for Lots 2 and 4 at the end of the evening.   When asked by Mr. Johnstone if the resolutions will be discussed in detail at a subsequent meeting, Mr. Janacek responded in the positive.  He also noted that there is one condition that is uniform to all four of the lots that he would prefer to discuss tonight.  
Mr. Bernstein reminded Mr. Kennedy that he was sworn at a previous meeting and is still under oath.  

Mr. Kennedy, using Exhibit A-1, explained that they are proposing four (4) lots on 72 acres using the common driveway that runs east and west from Homestead Rd.   The driveway exists however; a new common driveway would be constructed along the eastern tract boundary that would provide access to at least two (2) if not three (3) of the lots located to the northern side of the tract.  When asked if this is the lot with the pheasant coups, Mr. Kennedy responded in the positive.  Three (3) of the pheasant structures are located within the setbacks between proposed Lot 4.02 and remaining Lot 4.  Mr. Kennedy requested temporary relief to allow the coups to remain so long as those two (2) lots remain in agricultural use and Grading and Surface Water Management Plans have not been applied for; at the time a building permit for either lot is applied for all three structures would either be removed or relocated.  

Mr. Kennedy went on to explain that the other variance created by virtue of geometry is on Lot 4.04.  Lot 4.04 is essentially a flag lot but it does not conform to the flag lot provisions because it does not gain its access through the flag stem.  It was the position of the applicant that the benefits outweigh the detriments; by using a common driveway as a development tool it minimizes driveway openings to Homestead Road and minimizes crossings of wetlands and riparian corridor areas.  Mr. Kennedy opined that the variance could be granted without any negative impact to the zone plan or to the neighboring properties.  The driveway is an existing internal roadway and would require minimal disturbance.  The only other relief is a design waiver where by virtue of using the existing common driveways the driveway is closer than 10 feet to the proposed lot lines.  When asked by Mr. Bernstein if the common driveway will serve other lots, Mr. Kennedy responded in the positive noting that the main driveway, Jockey Hollow Drive, provides primary access to the house site on Lot 3 (which is an adjoining land locked parcel); it is one of two (2) access drives used by Lot 3.  When asked what diminimis waivers from the RSIS standards would be required, Mr. Kennedy responded that waivers from road width, paving requirements as well as the distance between pull offs.  When asked about the inspection of the common driveway by Andrew Holt, Mr. Kennedy explained that Mr. Holt toured the property yesterday and the applicant will be providing him with a detailed report of all of the lots which will be very specific about the relief necessary and in what areas; Mr. Kennedy would be submitting that report in the next few days, also justifying why the relief is necessary.  Mr. Holt has agreed to forward a report outlining his recommendations.   Mr. Kennedy noted that there are sections along the driveway that exceed 8% and they have agreed to pave those areas; there are no areas in excess of 15%.  
Mr. Burr noted that he visited the property last week and they walked the area of the common driveway that is proposed to be constructed along the steep sloped area.  There is some obvious grading and tree removal necessary but he is confident that the driveway can be constructed to meet the Township’s zoning ordinance and driveway construction standards ordinance.  

There being no questions from the Board members, Mr. Johnstone opened the meeting up to the public.  There being no questions from the public, Mr. Johnstone closed the meeting to the public.  

Mr. Mackie questioned the maintenance agreement and Mr. Bernstein explained that a maintenance agreement will be necessary and will need to contain a formula as to the homeowner responsibility for maintenance.

Mr. Johnstone noted that when the draft resolutions are prepared he wants them circulated to the Board at least a week in advance of the meeting.  

Mrs. Baird made a motion to authorize Mr. Bernstein to draft a resolution.  The motion was seconded by Mrs. Devlin.  The motion carried by the following roll call vote:
Ayes:  Mrs. Baird, Mr. Mackie, Mrs. Devlin, Mr. Moriarty, Mr. Shapack and Mr. Johnstone

Nays:
None

Public Hearing

· Johnson Family Farm

Application No. 10-07

Block 23, Lot 2

Minor Subdivision and Use Variance

Action Deadline:  November 5, 2010
Eligible to vote:  Mrs. Baird, Mr. Mackie, Mr. Kerwin, Mr. Shapack, Mrs. Devlin and Mr. Johnstone

Mr. Janacek noted that the application is for a minor subdivision and use variance; the existing lot will become smaller and it contains the main residence plus two (2) apartments in the barn.  

Mr. Bernstein reminded Mr. Kennedy that he was previously sworn in and still under oath.  

Mr. Kennedy marked a plan as Exhibit A-2 which is the same as Exhibit A-1 but with a few additional markings.  Mr. Kennedy explained that the property consists of 177 acres and will be subdivided into two (2) lots.  The existing house, apartments, barns and accessory structures will be on 46.7 acres.  The main driveway is off of Homestead Road but there are two (2) additional driveways to the property, one (1) from McCann Mill Road and the other ties into Flint Hill Road.  By virtue of the pre-existing conditions (main house and two accessory dwelling units located in the barn) a use variance is required.  Mr. Kennedy noted that they have found a tax assessor certificate from the 1930’s that proves that the apartments existed.  Mr. Johnson has resided on the property since the 1950’s.  There is a one bedroom apartment on the lower level of the barn and a portion of the lower level and the upper level contains a 2 bedroom residential dwelling.  No changes to the structure or use are proposed.  Mr. Kennedy opined that by virtue of the subdivision the zone plan is promoted by the fact that the setting does not change; by surrounding the complex of buildings with 46 acres it creates an estate value.  The development is concentrated around the pre-existing development and the rest of the property remains in its natural state.  The 46 acre parcel could be further subdivided and a new apartment constructed (as principal structures) for help on the property but it would change the character of the property.  When asked if the apartments could be restricted to employees and/or family members or guests for a limited time, Mr. Janacek and Mr. Kennedy responded in the positive.  Mr. Kennedy also noted that having employee housing close to the structures improves the estate value; these types of structures allows the continuation of that type of use (large lot estates) in Tewksbury.  Good planning technique is promoted by concentrating the residential development as opposed to spreading it out; the 46 acre parcel is appropriate for the use of the 2 additional accessory uses.  There is no substantial impairment to the zone plan; the zoning ordinance lot size is exceeded 7 times.

Mr. Burr questioned the acreage around the main house noting that the acreage on the plan he reviewed was 42.5 acres however the testimony was that it is a 46.7 acre parcel.  Mr. Kennedy apologized and noted that Mr. Burr was correct; the proposed acreage is 42.5 acres.  When asked if he was agreeable to the other plan revisions outlined in the Maser report, Mr. Kennedy responded in the positive.  

Mr. Bernstein asked about the environmental constraints and Mr. Kennedy noted that there is a small area of wetlands and steep slopes on the 42.5 acre parcel and some small areas on the larger lot.  When asked how many lots the Homestead driveway serves, Mr. Kennedy’s response was one.  There is a driveway from Flint Hill Road and a third driveway that comes from McCann Mill Road (called Turkey Coop Farm driveway).  RSIS standards do not apply because there is no driveway that serves more than four (4) lots.  When asked if there is any relief from the driveway ordinance, Mr. Kennedy responded in the positive and explained that the driveway intersection onto Homestead Road is split with a landscape triangle; the Township Driveway Construction standards requires a 90 degree intersection and in this case it flares.  When asked if it is a safe intersection, Mr. Kennedy responded in the positive and explained that it has existed for over 100 years in that location.  When asked if the owner would agree to restrict the apartments to COAH, Mr. Kennedy noted that they have discussed this with the Johnson’s and the issue that comes up is the exclusivity of opening it up to the public when they need it for their help on site.  Mr. Johnstone asked Mr. Benson to speak with Mr. Janacek and forward to him the criteria for the COAH restrictions.  Mr. Benson noted that based on the growth share calculation every 5th house triggers a requirement for an affordable housing unit.  When asked if it is triggered by building permits, Mr. McGroarty noted that it is triggered by the Certificate of Occupancy.  Mr. Bernstein indicated that he would require a deed restriction that indicates that a fee for affordable housing will be required.  
Mrs. Devlin asked about the disposition of the apartments if the lot is sold outside of the Johnson family.  Mr. Bernstein explained that the new owner would be permitted to house their help or family in the apartments.  

Mr. Mackie noted that the western portion of the property contains development and he questioned the purpose of the structures.  Mr. Kennedy explained that they are concrete silage pits for the storage of feed.  

When asked by Mr. Moriarty if the Board can grant waivers from the RSIS standards, Mr. Bernstein explained that the Board can grant diminimis exceptions because it is a low density project.  When asked by Mr. Moriarty how the residents of the lots would be limited to the driveways they can use, Mr. Kennedy explained that it is no different than controlling a private lot and driveway.  He noted that permission (or no permission) would be dealt with on a case by case basis.  Mr. Bernstein expressed concern about the cost of maintenance and how it will be prorated if other people are granted permission to use the common driveway but they are not paying to maintain it.  Mr. Janacek explained that the Johnson’s view the process in three (3) phases, the first being the subdivision for estate planning purposes.  The second phase would be lots being developed for grandchildren and other family members.  The final phase would be someone other than a family member and at that point the family would evaluate where that lot is and what access they want that individual to have.   One solution could be a recorded restriction and a gate could be used as a physical restriction.  Mr. Bernstein noted that the Board has to plan for that now, not later.  Mr. Janacek disagreed noting that the Board’s responsibility is to make sure that the lot has safe access to a public road.  Mr. Bernstein again noted the issue of maintenance contributions.  Mr. Johnson suggested that Mr. Janacek and Mr. Bernstein work it out by either deed restriction or condition of approval.  Mr. Benson reminded the Board of the recent Francis Schmitt application where it took over 6 years to perfect the driveway maintenance agreement because one property owner refused to sign.  
There being no additional questions from the Board, Mr. Johnstone opened it up to the public.  

Chris Teasdale, 11 Dinner Pot Rd., questioned the oddly shaped lot.  Mr. Kennedy noted that the original lot is oddly shaped.  He explained that the purpose of the subdivision is for estate planning purposes to get the lot around the main house site as small as practicable.  When asked why, Mr. Kennedy explained that it is to get the value of that lot to the lowest possible; the value of a 42 acre lot will be less than a 177 acre lot.  A lot of infrastructure exists on the main house lot and 42 acres was the smallest it could be while still conforming to the township’s bulk standards (setbacks, impervious coverage, lot width, etc.).  

There being no additional questions from the public, Mr. Johnstone closed the public portion of the meeting.

Mrs. Baird made a motion to instruct Mr. Bernstein to draft a resolution with the conditions that have been discussed that are common to all of the previous applications for consideration at a subsequent meeting.  Mrs. Devlin seconded the motion.  The motion carried by the following roll call vote:

Ayes:
Mrs. Baird, Mr. Mackie, Mr. Shapack, Mr. Moriarty, Mrs. Devlin and Mr. Johnstone

Nays:
None

Mr. Johnstone asked that the Board receive the resolutions a week in advance of the meeting.  

Mr. Janacek indicated that there is a condition that is common to all of the applications that needs to be discussed with the Board.  He explained that the one (1) condition that the Johnson family cannot agree to is the condition requiring conservation easements.  The restrictions that a conservation easement places on the property are not conducive to the uniqueness of the property and the family.  Mr. Janacek explained that the Johnson family would like to do things on the property that the standard conservation easement would prohibit but would improve the environment.  The family is currently working with Fish and Game on a section of the property that’s existing Bog Turtle habitat.  The plan is to expand and enhance the habitat; under the terms of a conservation easement it would be unlikely.  He opined that there is not one single conservation easement that could anticipate the many possible scenarios that might take place on the property so the Johnson family is not in favor of that condition.  Mr. Janacek noted that the Johnson’s are not against conservation easements but they want to do them when they can take advantage of tax consequences.  When asked by Mr. Johnstone if they would agree to a conservation easement in the event that a lot is sold for the purposes of building, Mr. Janacek noted that they would not agree to a conservation easement if the lot is sold to a family member.  Mr. Bernstein opined that the Board can discuss it when the resolutions are reviewed.  Mr. Mackie asked Mr. Janacek to see if the Johnson’s had something they would be willing to do in lieu of a conservation easement.  Mr. Janacek agreed to look into other alternatives.
The Chairman announced that the next hearing on all four (4) applications will be October 6, 2010, 7:30 p.m. with no new notice.  

Public Hearing 

· Johnson Family Farm 

Application No. 10-04

Block 23, Lot 20

Preliminary/Final Major Subdivision 

Action Deadline:  November 5, 2010
Eligible to vote:  Mrs. Baird, Mr. Mackie, Mr. Kerwin, Mr. Shapack, Mrs. Devlin and Mr. Johnstone

Public Hearing 

· Johnson Family Farm

Application No. 10-06

Block 23, Lot 36

Preliminary/Final Major Subdivision and Bulk Variance

Action Deadline:  November 5, 2010
Eligible to vote:  Mrs. Baird, Mr. Mackie, Mr. Kerwin, Mr. Shapack, Mrs. Devlin and Mr. Johnstone

ADJOURNMENT
There being no further business, the meeting adjourned at 9:13 p.m. by motion of Mrs. Baird and seconded by Mrs. Devlin.  All were in favor.
Respectfully submitted,

Shana L. Goodchild

Land Use Administrator
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