LAND USE BOARD MINUTES

January 3, 2008
The Tewksbury Township Land Use Board met in a special meeting on the above date in the Municipal Meeting Hall, 60 Water Street, Mountainville, New Jersey.  The meeting was called to order at 7:09 p.m.

Present: Mr. Johnstone, Chairman, Ms. Baird, Ms. Devlin, Mr. Blangiforti, Ms. Czajakowski, and Mr. Kerwin (Alt. #3).
Also present:  Mr. Bernstein, Land Use Board Attorney, Ms. Reese, Land Use Board Engineer, Mr. Carl Hintz, Planner and Ms. Goodchild, Land Use Administrator.
Absent:
  Ms. Desiderio, Mr. Mennen, Mayor Voyce, Mr. Mackie, Mr. Moriarty and Mr. Shapack.
There were 65 people in the audience.

OPEN PUBLIC MEETING ACT STATEMENT

Mr. Johnstone opened the meeting by announcing that adequate notice of the meeting had been provided by posting a copy thereof on the Police/Administration Building bulletin board, faxing a copy to the Hunterdon Review and the Hunterdon County Democrat, and filing with the Municipal Clerk, all on December 10, 2007.
COMPLETENESS HEARING/WAIVER DETERMINATION
· JCP&L
Application No. 07-26

Block 17, Lot 2

Preliminary/Final Site Plan & Use Variance


Mr. Johnstone announced the Completeness Hearing/Waiver Determination for JCP&L, Application No. 07-26, Block 17, Lot 2, Preliminary/Final Site Plan and Use Variance.  Mr. Johnstone stated that there was an issue with notice and asked Mr. Bernstein to provide comment regarding same.  Mr. Bernstein stated that he had issue with the notice and read the notice into the record.  The notice states the following:  


“Please take notice that the Tewksbury Township Land Use Board will hold a special hearing for formal action at a meeting scheduled for Thursday, January 3, 2008, at 7:00 p.m. (or as soon thereafter as said matter can be reached) in the Mountainville Meeting Hall, 60 Water Street, Mountainville, NJ 08833 on the application of Jersey Central Power and Light (JCP&L), a FirstEnergy Company (“Applicant”) concerning property located at 8 Fox Hill Rd. designated as Lot 2 in Block 17 which is located in the HL Zone on the Official Tax Map of the Township of Tewksbury (the “Property”).  The applicant is seeking permission to install an electrical substation at the Property.  Although substations are permitted as a conditional in this zone because of certain bulk variance relief a use variance will be required.  Applicant seeks a determination of completeness as well as variances along with preliminary and final site plan approval.  Applicant will request all such approvals, variances, waivers as set forth in its application and as may be deemed necessary by the Tewksbury Township Land Use Board in order to install the proposed substation including but not limited to variances for front yard setback, side yard setback, lot coverage and height.  An opportunity will be given to all interested parties to be heard at this time.  Continuation of said hearing, if necessary, will be scheduled at that time.  If not continued, a vote may be taken at said meeting.”  


Mr. Bernstein noted that State statute mandates that “conditional use” needs to be mentioned in the notice or the notice becomes improper.  He added that the applicant used the word “conditional” but omitted use immediately after it.  He stated that the Board could continue with the completeness hearing as it does not require public notice.  Mr. Johnstone asked the Board if they agreed with Mr. Bernstein’s interpretation of the notice to which the Board responded in the positive.  Ms. Devlin informed both the public and applicant that she needed to recuse herself from the application (on advice of council) as her husband inadvertently signed a petition regarding the application.  Ms. Devlin left the meeting at this time.  Ms. Czajakowski stated that she is acquainted with counsel for JCPL as they attend the same church; however, she didn’t feel there was a conflict to which Mr. Bernstein agreed. 
 
Mr. Johnstone informed the public that the only comments accepted tonight would be regarding the waivers requested and further comments would need to be held for the public hearing.  He further stated that he would allow the public to make brief statements with regard to the waivers being requested.  He added that if a public statement is the same as the previous resident’s statement they can just add that they agree with the resident and not give further comments.  He noted that the Board would hold the next meeting at Old Turnpike School in order to accommodate the residents.    


Mr. John Beyel, attorney for the applicant, stated that he would not be presenting the application tonight; therefore, the public should only make comments regarding the completeness items.  He stated that the engineer and planner recommended three of the waivers being requested not be granted.  Referring to the letter dated December 27, 2007 from Ms. Reese, he stated that they’ve shown properties and property lines within 200 ft. on the plan, however, they did not include buildings and structures as their substation would be located within the confines of one particular lot.  He stated that Ms. Reese has requested that they depict the utility building and historic foundation located on the lot opposite the subject property.  He stated that the building that Ms. Reese referred to is a one story shed owned by the telephone company.  He added that they would show the approximate location of the shed if the Board wanted it included on the site plan.  He further added that they would show the approximate location of the historic foundation as well if someone can give the location of the foundation as they do not want to have to survey the area.  

Referring to item number 37 of Ms. Reese’s report, Mr. Beyel stated that he would like for Mr. Malick to offer testimony.  Mr. Arif Malick, principal engineer for the applicant, was sworn in by Mr. Bernstein.  Mr. Malick stated that he is employed by Malick & Scherer and added that his role for the project was the principal engineer.  He added that he is licensed as a Professional Engineer in New Jersey, New York and Pennsylvania.  He stated that they are proposing a stormwater management basin facility.  He further stated that depth to seasonal highwater table would have no bearing on the design of the proposed oil containment structure or stormwater management basin facility.  He added that he didn’t feel the depth to seasonal high water table information was needed at the present time.  Regarding checklist item #41, Mr. Beyel requested that it be a condition of approval regarding Department of Environmental Protection (DEP) approval.  Regarding checklist item #60, Mr. Beyel stated that the proposed location is underneath the transmission line.  He stated that he would have his landscape architect give testimony regarding item #60.

Mr. Scott Wirs, was sworn in by Mr. Bernstein.  Mr. Wirs, Vegetation Management Specialist for the applicant, stated that he is a vegetation transmission specialist and that he has worked for utilities for over 30 years.  He stated that he is familiar with New Jersey’s regulations regarding vegetation management specific to transmission lines.  He stated that there is a standard for all utilities in New Jersey that mandate public utilities not allow any vegetation to grow taller than 15 ft. at their maturity anywhere within a transmission right of way as well as a public utility not allowing vegetation to grow taller than 3 ft. at maturity within a wire zone.  He stated that the company is mandated to clear under the transmission wires every four years with the proposed site needing clearing within the year.  Mr. Beyel stated that they would be prepared to discuss vegetation in detail in terms of small plantings during the public hearing process.  He reiterated that any vegetation planted in the area is scheduled to be removed this year.


Referring to item #65 of the checklist, Mr. Beyel stated that there would be no need for parking as there would be no traffic on site.  Referring to checklist item #72, he stated that there are no water systems on site and they propose none as it’s an unmanned facility.  He stated that they will provide information regarding potable water supplies that they can obtain from public sources as well as display that information on the site plan.  Regarding checklist item #74, he stated that they would await comment from the fire department and then revisit the necessity of the tank.  Regarding Mr. Hintz’s report, he stated that he also wanted the historic foundation displayed on the opposite lot as well as the landscape buffering information.  


Both Ms. Reese and Mr. Hintz were sworn in by Mr. Bernstein.  Ms. Reese referred to her December 27th report, item #35 and stated that the applicant has agreed to identify both items as outlined.  Regarding item #37, she stated that she still recommends that the seasonal high water table be identified.  She expressed concern regarding the basin being shallow and structures potentially putting the basin at a lower elevation as well as the weight of the structure.  Referring to item #41, she stated that she didn’t have an objection to the testimony.  Regarding item #60, she stated that it was a condition of the conditional use and may need to be provided during the public hearing.  Referring to item #65, she stated she had no objection to the testimony.  Regarding item #72, she stated that she didn’t have an objection to the location; however, she wanted all available water sources shown within 200 ft. on the plan.  Referring to #74, she stated that she was satisfied.  


Mr. Hintz stated that the structure across the street should be located.  He stated that the historic foundation should also be located.  Mr. Beyel asked if there would be an issue locating the foundation to which Mr. Hintz responded in the negative.  Mr. Hintz stated that the buffering and landscaping issue for the area outside the transmission easement would need to be addressed during the public hearing as he would like a portion of the historic area on Fox Hill Road buffered.  Regarding the proposed facility, he stated that he understood the testimony, however, they should still provide some buffering in terms of berming or plantings which could be placed to both the southern and eastern portion of the site.  Mr. Beyel stated that he would rather not consider the issue as a completeness item and in turn work with the Board’s professional to come up with a solution keeping in mind the Board of Public Utilities (BPU) constraints.


Mr. Johnstone asked the Board if there were any questions regarding the testimony to which the response was negative.  Therefore, he opened up questions of the witnesses to the public.


Ms. Nancy Hance, 73 Hollow Brook Road, asked if there were any other sites besides the proposed site to which Mr. Johnstone responded that it was a fair question, however, it not appropriate for tonight’s meeting as the public could only comment on the waivers being requested.
Mr. John Lowe, 3 Fox Hill Road, stated that his well was outside of the 200’ radius; however, it was using the same aquifer.  He asked if the 200’ was per the ordinance to which Ms. Reese responded in the positive.       

Mr. Neil Yoskin, attorney representing Friends of Fairmount Historic District, referred to vegetation above 3 ft. in the wire zone and asked if there were variance or waiver provisions within those regulations to which Mr. Wirs responded in the negative.  Mr. Yoskin clarified that nothing could be placed in the area above 3 ft to which Mr. Wirs responded in the positive.  Mr. Yoskin asked what the height of the structure was to which Mr. Beyel responded that the height of the structure was 65 feet.  Mr. Yoskin asked Mr. Malick if he could state with confidence that the construction of the structure would not adversely affect the basements or wells of the adjacent properties to which he responded that their proposal wouldn’t impact the neighboring properties.  Mr. Yoskin stated that his clients wouldn’t know if they would be adversely affected until further along in the project unless the depth to seasonal high water table information was provided.  


Mr. John Holt, 2 Fox Hill Road, stated that he has obtained the JCP&L Environmental Guidelines and asked if the applicant was familiar with those guidelines to which Mr. Bernstein responded that he needed to address a specific question to either of the witnesses.  Mr. Holt stated that the guidelines recommend that transformer equipment be placed underground and asked how they could do that if they haven’t done the depth to seasonal high water table to which Mr. Malick responded that they did not look at proposing the structures underground.  Mr. Beyel stated that the power from the transmission lines needed to be brought to the substation which would not able them to propose an underground substation.  Mr. Holt stated that the environmental guidelines recommend screening and asked if the guidelines were considered in terms of landscaping to which Mr. Beyel responded that Mr. Wirs indicated that there would be an area of the proposed project which they were proposing to landscape.  Mr. Johnstone stated that the landscaping would be dealt with in great detail during the public hearing portion of the application.


Mr. Bill Clarke, 24 Fox Hill Road, expressed concern regarding the stormwater facility and standing water.  He further stated that there could be possibly 3 ft. of water standing on the property due to the proposed project.    


Ms. Gloria Hernick, 4 Fox Hill Road, expressed concern regarding egress from her property if the project was approved.  She also expressed concern regarding the underground storage tank requirement being waived by the Board to which Mr. Johnstone clarified that the waivers are temporary waivers and during the public hearing process if the fire company determines that they need the tank they will be required to install it.


Mr. Jerry Kalb, 6 Fox Hill Road, expressed concern regarding water runoff onto his property from the subject property during heavy storms and wanted to know the effect the project would have on his property to which Mr. Johnstone responded that his concern was legitimate, however, it was not appropriate for the evening’s meeting and would need to be asked during the public hearing portion of the application.  


Mr. Foster, 31 Fox Hill Road, referred to the landscaping and expressed concern regarding lack of landscaping around the property and asked if 30 ft. trees could be planted around the perimeter to which Mr. Wirs responded that the plantings have not been finalized as of yet.  He further added that the BPU regulations clearly state that no plantings may be taller than 3 feet within the wire zone and no taller than 15 ft. at maturity from the edge of the wire zone to the edge of the border zone.  He added that he would work with the Township in order to come up with a landscaping plan.  Mr. Johnstone stated that this matter would be dealt with in detail at a later date at a subsequent public hearing.  Mr. Foster asked if there was a similar substation in the area they could look at in order to have an idea of the equipment being proposed.  


Mr. John Scobenio, JCP&L representative, answered Mr. Foster’s question and stated that there was no substation in the area that was exactly like the one they were proposing.


Mr. Tom Dillon, 37 Vliettown Road, asked Mr. Beyel if JCP&L would get approval from the BPU if the Board rejects the application to which he responded that if the Board were to deny the application the applicant would appeal to the BPU.  Mr. Dillon asked if the electricity coming out of the substation would serve townships other than Tewksbury to which Mr. Beyel responded that the answer to the question would be addressed during the public hearing process.  


Mr. Charles Hance, 73 Hollow Brook Road, asked why the plan couldn’t be developed and filed prior to the public hearing to which Mr. Bernstein responded that the Board requires that the plans be in 10 days prior to the public hearing.  He further stated the Planning Office has the plans and the public has a right to see those plans.  Mr. Hance asked if the plans could be submitted earlier than 10 days prior to which Mr. Bernstein responded in the negative.          

Mr. Chris Teasdale, 11 Dinner Pot Road, stated that he was speaking on behalf of the Environmental Commission.  He stated that the Environmental Impact Statement, page 16, item #14, states that the proposed project will result in neighborhood deterioration.  He requested that the Board not deem the application complete.  

Ms. Robin Love, 7 Wildwood Road, stated that she too had concerns with completeness and the time that the public has to review the application in its entirety.  She asked how long the application would be heard for as she was concerned with the limited period of time the public would have to review the application.  Mr. Bernstein suggested that she review the minutes of public hearings of controversial applications in order to see that the Board will not decide the application in one evening.  He added that the Board has 120 days from the day the application is deemed complete to decide on the application.  Mr. Johnstone stated that he felt the application would take a few months to be completed.  Ms. Love expressed concern regarding the 10 day requirement to which Mr. Bernstein responded that the 10 day requirement is outlined in the Municipal Land Use Law.  Mr. Johnstone assured the public that they would have every opportunity to be fully heard. Ms. Love clarified that some of the information that the applicant has agreed to provide regarding the waivers would be provided before they move into a public hearing to which Mr. Johnstone responded in the positive.  Ms. Love stated that she supported the views of the Board’s professionals that the waivers be denied.

Ms. Heather Schwartz, Fairmount Road, stated that the area was a historical area and asked if the application had to be presented to the Historic Preservation Commission to which Ms. Goodchild responded that the Historic Preservation Commission has reviewed the application and supplied a letter regarding same.   


Mr. Rolf Marganau, 48 Sutton Road, asked if the project would be approved if the DEP denied the application to which Mr. Beyel responded that the proposed substation was not being placed within the wetlands.  Mr. Marganau asked why they didn’t wait for DEP approval prior to filing the application to which Mr. Beyel responded that applicants have the ability to proceed with applications and approvals are conditioned upon governmental agency approval.   

Ms. Nancy Somer, 26 Hollow Brook Road, asked if the Highlands Council could reject the application to which Mr. Beyel responded that they’ve filed with the Highlands and was confident that they would approve the application as they’ve approved a similar application in Mt. Olive Township.  Ms. Somer asked if the public would be notified when different governmental agencies were considering the application to which Mr. Beyel responded there are statutory requirements to notify neighbors for some agencies and others do not require notice.   


Mr. David Barnes, Fairmont Road East, asked if the applicant has a public hearing date before the Highlands Council to which Mr. Beyel responded that no public hearing before the Highlands Council was required.  Mr. Barnes asked for clarification between the wire area and border area to which Mr. Wirs responded that the easement is 150 feet wide and the measurement directly underneath the wire to the edge of the easement is the border zone.  He added that the wire zone was located directly underneath the wires.  Mr. Barnes asked what would happen if the lines weren’t in the center of the easement to which Mr. Wirs responded that if the lines weren’t centered within the easement it would still be located in the wire/border zone.    

Mr. Bob Flowers, Mountainville, asked if the proposed project was located in the Historical District to which Mr. Johnstone responded in the positive.  Mr. Flowers asked if the applicant felt the project was suitable for a historic district to which Mr. Beyel responded that he would defer the question until public hearing as the question was not a matter of completeness.  

Mr. Mark Schnur, 2 Hollow Brook Road, asked if there was a similar substation not in the area they could look at to which Mr. Scobenio responded that there was a similar substation on Route 33 in Manalapan, New Jersey.  Mr. Beyel noted that the application has photographs showing the equipment they were proposing.    

Mr. Neil Yoskin, attorney for Friends of Fairmount, stated that the border zone and wire zone were not shown on the site plan and asked if the applicant could delineate those areas to which Mr. Bernstein responded that they have no landscape plan which is part of the variance issue.  Mr. Bernstein added that they have a right to not submit a landscaping plan at this time.  He asked Mr. Beyel if they would show these areas on the site plan to which he responded that the easement area was depicted on the site plan as well as the area of the overhead wires.  Mr. Beyel stated that they would sufficiently illustrate the wire lines when working with the professionals on the landscape plan. 


Mr. John Holt, 2 Fox Hill Road, asked if they could have a schematic of the proposed project from the street to which Mr. Johnstone responded that the Board would see that information during the public hearing.  Mr. Beyel stated that the information could be provided during the public hearing process and added that he would confer with his client and see if they would be willing to provide schematics.  

Ms. Nancy Somer, 26 Hollow Brook Road, referred to the water table/impervious coverage and asked if it was serving adjoining properties to which Mr. Beyel responded that there was a small amount of impervious coverage for the proposed project.  He added that the applicant has sought a waiver for depth to seasonal high water table.  


Ms. Mary Lane, 12 Hollow Brook Road, asked why they were seeking a waiver on the water table to which Mr. Johnstone responded that they’ve made a request for the waiver and it’s the Board’s decision as to whether or not they would grant the waiver.  

Ms. Mary Kalb, 6 Fox Hill Road, stated that she was adjacent to the proposed site and added that she didn’t feel it was acceptable to not have a water table study done.  She added that she has pictures proving that her yard floods from water runoff coming from the subject lot.  
  
Mr. Charles Hance, 75 Hollow Brook Road, asked why a waiver from the landscape plan requirement would be granted to which Mr. Bernstein responded that an applicant has a right to appear before the Board and make a request for a submission waiver.  He added that the applicant has stated that they would work with the professionals to install some landscaping.  He stated that the Board has a right to judge the request on the basis of the application and the impact to the neighborhood.  He further stated that at the time of completeness the Board determines whether or not they can proceed.  He added that they do not make a judgment on approving the application at this time. He noted that the applicant has agreed to provide most of the information that the Board’s professionals have requested.  He explained that the applicant will resubmit revised plans, provide new notice and have an additional completeness hearing prior to moving into public hearing unless the applicant chooses to provide all of the information in which case the applicant would move into a public hearing. 

Mrs. Schwartz, Fairmount Road, clarified that the towers would be 65 ft. tall and expressed concern regarding the displacement of water.

Ms. Gloria Hernick, 4 Fox Hill Road, asked if the applicant would provide water runoff from the fire tank to which Mr. Johnstone responded that there was no fire tank being installed at this point in time.  She expressed further concern regarding the fire tank to which Mr. Johnstone responded that her issue was not regarding the completeness issues and recommended that she raise her concerns during the public hearing portion of the session.    

Mr. Johnstone asked the public if there were any further questions or comments.  There being no response, he closed the public portion of the session.  


Mr. Bernstein stated that the applicant has agreed to locate the historic foundation and structure on the property opposite the proposed project.  Mr. Beyel agreed to supply the depth to seasonal high water table.  Mr. Bernstein stated that applicant has agreed to supply the potable water supply information and that they would work with the Board’s professionals with respect to the landscaping.  Mr. Bernstein recommended that the completeness hearing be continued with new notice being given and prior to the public hearing the Board would hear from their professionals whether the completeness concerns have been met.  Ms. Goodchild stated that it has been the Board’s policy that once the revised materials have been submitted Administration deems the application complete.  Mr. Bernstein recommended that the completeness determination be made by the Board.  

Mr. Johnstone asked Ms. Goodchild for the next available agenda to which she responded that the February 6th, March 5th and March 19th agendas were open.  Mr. Beyel asked if they could be placed on the March 5th agenda to which the Board responded in the positive.  Mr. Johnstone asked Ms. Goodchild to reserve the Old Turnpike School location for the next meeting to which she responded in the positive.  Ms. Goodchild added that the meeting location would be posted on the township website.  Mr. Johnstone asked if the Board wanted to start the meeting at 7:00PM to which the Board responded in the positive.  He stated that the Board would have witness testimony until 10:30PM and no new testimony would be given after that time.  He added that witnesses would testify, the Board would ask questions and then the public would be given the opportunity to ask questions.  He further added that comments or statements from the public will be heard by the Board once all of the testimony has been given.  Ms. Robin Love asked if the 10 day requirement for submission of plans was 10 business days or 10 calendar days to which Mr. Bernstein responded that it is 10 business days.  Ms. Love expressed concern regarding the time needed to copy plans to which Mr. Beyel responded that he would provide Mr. Yoskin with the drawings.  Ms. Love stated that she was not affiliated with Mr. Yoskin and asked if she could have a copy as well as she’s had to wait a few days to receive copies through the Township.  Mr. Beyel stated that he would provide Ms. Love with a CAD copy via e-mail.  Ms. Goodchild clarified that copies requested by residents are sent to the Township Engineer’s office for copying and the process may take a few days.       
ADJOURNMENT



There being no further business, the meeting was adjourned at 9:10 p.m. by motion of Ms. Baird and Mr. Kerwin seconded the motion.  All were in favor.
Respectfully Submitted,

Bonnie L. McCarthy
Land Use Clerk
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