LAND USE BOARD MINUTES

July 15, 2009

The Tewksbury Township Land Use Board met in a regularly scheduled meeting on the above date in the Municipal Meeting Hall, 60 Water Street, Mountainville, New Jersey.  The meeting was called to order at 7:35 p.m.

Present: Chairman Blake Johnstone, Pino Blangiforti, Elizabeth Devlin, Mary Elizabeth Baird, Bruce Mackie, Shirley Czajkowski, Michael Moriarty (Alt. #1), Ed Kerwin (Alt. #2) and Arnold Shapack (Alt. #3).

Also present:  Daniel Bernstein, Land Use Board Attorney, William Burr, Land Use Board Engineer, Frank Banisch, Planner and Randy Benson, Zoning Officer.

Absent:   Mayor Louis DiMare, Dana Desiderio, Committeeman Robert Hoffman and Eric Metzler (Alt. #4).

There were approximately fourteen (14) people in the audience.

OPEN PUBLIC MEETING ACT STATEMENT

Mr. Johnstone opened the meeting by announcing that adequate notice of the meeting had been provided by posting a copy thereof on the Police/Administration Building bulletin board, faxing a copy to the Hunterdon Review and the Hunterdon County Democrat, and filing with the Municipal Clerk, all on January 13, 2009.

CLAIMS

Mr. Johnstone asked the Board if there were any questions or comments regarding the following claims to which the response was negative.  Mr. Blangiforti made a motion to approve the claims listed below and Mrs. Baird seconded that motion.  The motion carried by the following roll call vote:

1. Bernstein & Hoffman – Attendance at 7/1/09 LUB Meeting – invoice dated July 2, 2009

$400.00

2. Bernstein & Hoffman – Land Use Board Escrow – OAH (B45, L28) – invoice dated June 30, 2009 ($825.00)

3. Suburban Consulting – Land Use Board Inspection – OHA (B45, L28) – invoice #12279 ($245.61)

4. Courter Kobert & Cohen, P.C. – Land Use Board Inspection – Stickel Properties (B37, L7) – invoice #59646 ($154.00)

Roll Call Vote:

Ayes:
Mr. Johnstone, Mrs. Baird, Mr. Mackie, Mrs. Devlin, Mrs. Czajkowski, Mr. Blangiforti, Mr. Moriarty, Mr. Kerwin and Mr. Shapack
None:
None

CORRESPONDENCE

Mr. Johnstone asked the Board if there were any questions or comments regarding the following list of correspondence to which the response was negative.  A motion was made by Mr. Blangiforti and seconded by Mrs. Devlin acknowledging receipt of the following items of correspondence.  All were in favor.  

1. Hunterdon County Soil Conservation District reports for:

· Tewksbury Meadows – Block 37, Lot 7.11

· Murray Residence – Block 12, Lot 36

2. A copy of JCP&L’s (Block 17, Lot 2) brief from Township Attorney Michael Selvaggi.  

3. A copy of the Friends of Fairmount brief regarding JCP&L (Block 17, Lot 2) from Michael Selvaggi.

4. An e-mail dated July 7, 2009 from Cynthia Zanelli requesting the return of the balance of the escrow.

5. A copy of the Tewksbury Township Municipal Build Out Report from the NJ Highlands Council.
6. Memorandum dated July 15, 2009 from Frank Banisch regarding Application No. 08-05, DeFelice, Block 36, Lot 3.18.

7. Memorandum dated July 15, 2009 from Frank Banisch regarding the summary of Highlands Municipal Build-out for Tewksbury.

8. A report from William Burr dated July 9, 2009 regarding the DeFelice application, Block 36, Lot 3.18.

9. A Memorandum from Roberta Brassard regarding Ordinance No. 10-2009.  
Minutes

· July 1, 2009
Mr. Blangiforti made a motion to adopt the July 1, 2009 minutes.  Mrs. Devlin seconded the motion.  All were in favor.  Mr. Moriarty, Mr. Johnstone, Mr. Mackie and Mr. Kerwin abstained.  
Ordinance Report

Mr. Mackie reported on an ordinance from Readington Township which concerns changes to their zoning districts but he had no recommendations.  Additionally, there was an ordinance from Chester Township regarding outdoor lighting standards.  He had no recommendations however he did ask that the Land Use Administrator review it to compare it to Tewksbury’s standards.
Public Participation

Mr. Johnstone asked the public if there were any questions or comments regarding anything not on the agenda to which the response was negative.   Therefore, he closed the public portion of the session.
Resolutions
· Resolution No. 09-16 – Vilenchik, Appl. No. 09-01, Block 12, Lot 32 & 33 – Approval of Lot Line Adjustment/Bulk Variances

Eligibility:  Mayor DiMare, Mr. Hoffman, Mrs. Baird, Mrs. Devlin, Mrs. Czajkowski, Mr. Shapack and Mr. Blangiforti.

Mrs. Baird made a motion to adopt Resolution No. 09-16, seconded by Mrs. Devlin.  The motion carried by the following roll call vote:
LAND USE BOARD  

TOWNSHIP OF TEWKSBURY

APPLICATION #09-01

RESOLUTION #09-16



WHEREAS, ALEXANDER and ELVIRA VILENCHIK have applied to the Land Use Board of the Township of Tewksbury for a minor subdivision/lot line change and bulk variances for properties which are located at 43 Philhower Road (Block 12, Lot 32 on the Tewksbury Township Tax Map), and 39 Philhower Road (Block 12, Lot 33 on the Tewksbury Township Tax Map) which properties are located in the HL (Highlands) Zone, and



WHEREAS, Alexander and Elvira Vilenchik reside at 43 Philhower Road (Lot 32) on an 8.8197 acre lot, and



WHEREAS, Alexander and Elvira Vilenchik previously applied to this Board for permission to install an in-ground swimming pool and solarium on their residential lot, and 



WHEREAS, a variance was required as the project would increase lot coverage to 9.93% while the zoning ordinance limits lot coverage to 5% in the HL Zone, and



WHEREAS, said application was approved on December 17, 2008 and a memorialization resolution was adopted on January 21, 2009, and



WHEREAS, Thomas H. and Natalia Robertozzi reside at 39 Philhower Road (Lot 33) on a 5.4605 net acre lot, and



WHEREAS, the minimum lot size in the HL zone is 12 acres, and



WHEREAS, § 706F of the DRO grandfathers existing lots in the HL zone over 3 acres, subject to specific restrictions, and



WHEREAS, 39 Philhower Road (Lot 33) has a rear appendage of 1.1820 acres which is of limited utility to the balance of the lot, said appendage being adjacent and complimentary to 43 Philhower Road (Lot 32) with which it shares a boundary of more than 495 feet and is closer to the Vilenchik home than the Robertozzi home, and



WHEREAS, the Vilenchik’s propose to subdivide the 1.1820 acre appendage from the balance of Block 12, Lot 33 and add it to their property which is Block 12, Lot 32, and aside from requiring a minor subdivision/lot line change, the application requires bulk variances under N.J.S.A. 40:55D-70c as both lots are undersized and Block 12, Lot 33 will become more undersized, and



WHEREAS, the Vilenchik’s signed the application and the accompanying initial plan, the Robertozzi’s signed the initial plan, indicating their assent to the proposal, but did not sign the application, and



WHEREAS, the Board finds that the requested variances are justified under N.J.S.A. 40:55D-70c(1) on the basis of the unusual shape of Lot 33, the lack of utility for the 1.1820 acre appendage for that lot, and the utility which the appendage would afford to Lot 32, and



WHEREAS, after the subdivision is effectuated Lot 33 would contain 4.2785 net acres and Lot 32 would contain 10.0017 acres, and



WHEREAS, the requested relief can be granted without substantial detriment to the public good and without impairing the intent and purpose of the zone plan and zoning ordinance of the Township of Tewksbury.



NOW, THEREFORE be it resolved by the Land Use Board of the Township of Tewksbury on this 15th day of July 2009 that the application of ALEXANDER AND ELVIRA VILENCHIK be approved in accordance with a plan titled: “LOT LINE ADJUSTMENT, LOTS 32 & 33, BLOCK 12, TAX MAP SHEET 3, PHILHOWER ROAD, TOWNSHIP OF TEWKSBURY, HUNTERDON COUNTY, NEW JERSEY” prepared by Apgar Associates on April 21, 2009 and last revised May 19, 2009 subject, however, to the following conditions:



1.
Conditions recommended by Land Use Board Engineer William H. Burr, IV, P.E. in his report of June 26, 2009, as modified by the Land Use Board:

TECHNICAL REVIEW
1. N.A. as informational.  

2. Metes and bounds descriptions with supporting closure calculations for proposed Lots 32 and 33, and the merger area, must be provided to this office for review and approval.  The legal deed descriptions must be provided to the Board Attorney for review and approval as well.

3. The plan should be revised to update the zoning tables to reflect the correct zoning requirements pursuant to Section 706F – Existing Undersized Lots of the Township Development Regulations Ordinance.

4. Points of beginning (P.O.B.) for proposed Lots 32 and 33 should be shown on the plan.

5. The plan should reference the “Z” merger symbol between Lot 32 and the portion of land being acquired.

6. The plan should reference the proposed distance along the course with bearing N02°31’48”W located to the north of the dwelling on Lot 32.

7. The plan should reference the total right of way widths along Philhower Road for the subject properties and along the adjacent lots 32.01, 32.02 and 36. 


2.
The signing of the application by Thomas H. and Natalia Robertozzi.



3.
The approval of the subdivision deeds by the Land Use Board attorney and the Land Use Board engineer.  



4.
Compliance with all applicable federal, state, county and municipal legislative enactments, rules and regulations. 



5.
Certification by the applicant in writing to the Secretary of the Tewksbury Township Land Use Board that all necessary approvals from other governmental agencies have been obtained. 



6.
Payment of all outstanding escrows and fees.

Roll Call Vote

Those in Favor:  Mrs. Baird, Mrs. Devlin, Mrs. Czajkowski, Mr. Blangiforti and Mr. Shapack

Those Opposed:  None

Public Hearing (continued)
· DeFelice
Application No. 08-05 – impervious coverage variance

Block 36, Lot 3.18

Eligibility:  Mr. Johnstone, Ms. Desiderio, Mayor DiMare, Mr. Hoffman, Mrs. Baird, Mr. 

Mackie, Mrs. Devlin, Mrs. Czajkowski, Mr. Blangiforti and Mr. Shapack
Mr. Kerwin was recused from the application and left the room.  
Mr. James Madsen, engineer representing the applicant, was present and explained that at the last hearing there was discussion about the size of the proposed barn.  It was suggested that the size be reduced as well as a relocation of the barn further away from the stream.  He explained that the Board has in front of it revised plans that depict a barn that is 30’ x 48’ and also that has been relocated further to the north.  Mr. Madsen marked sheet 2 of the revised plans submitted to the Board at Exhibit A-6.  Sheet 2 has been rendered to depict the size and location of the original barn.  The barn has been moved approximately 12 feet to the northwest from its previous location as well as the reduction in size by 12 feet.  The rear of the barn has been re-graded and the retaining walls have been relocated so that they comply with the maximum 6 foot height restriction.  Also shown on the plan is the area of the reserve septic system.  It is shown adjacent to the existing shed and part of it encompasses the dry well that was installed as part of the previous application.  The lot coverage went from 9.81% to 8.68%, a slight reduction from the original application.
Mr. Bernstein asked if the detention system installed for the original approval reduced the overall coverage to 5%.  Mr. Madsen explained that it was reduced to under 5% and the proposed barn will have its own detention system so overall the property will still be mitigated to under 5%.  Mr. Burr noted that one (1) additional drywell is proposed for the barn.  

Mr. Burr referenced his July 9, 2009 report and noted comments 4, 5 & 6.  Mr. Burr asked if the architecture of the barn would remain the same.  Mr. DeFelice explained that it would be the same except due to the reduction in size there would be a reduction in the number of windows and a reduction in the size of the cupola so it is proportionate.  Mr. Burr expressed some concern regarding the grading on the retaining walls and noted that there could be some safety and maintenance issues.  Mr. Madsen noted that a post and rail fence is proposed for safety.  Mr. DeFelice agreed to install plantings on the sloped area that wouldn’t require mowing.  Mr. Burr and Mr. Banisch recommended moving the proposed fence to the top of the bank with the bank to be planted with shrubs, etc. to avoid mowing on the slope.  
Mr. Mackie asked if the Fire Company’s concern about emergency access had been addressed.  Mr. Madsen explained that the existing drywells will not impede the access however, the applicant is proposing to install a fence around the area of the drywells to protect them from being impacted by the fire trucks and equipment.  

Mrs. Devlin asked if the Board should be concerned about the reserve septic system location being in the area of the existing dry wells.  Mr. Burr explained that if the primary septic system had to be replaced they would have to find a new septic system area.  Mr. Johnstone asked Mr. Bernstein to include in a resolution of approval that if the property owners need to use the reserve system they will have to return to the Board.  Mr. Bernstein suggested that the Township Engineer approve the new location and not the Land Use Board; the Board agreed.  
Mr. Johnstone asked that a condition of approval be that there be no further variance requests for this property.  Mr. Bernstein suggested language that the Board feels the property is at capacity and that the Board would be opposed to any further impervious coverage.  

Mr. Mackie agreed with Mr. Johnstone’s suggestions but asked how a prospective purchaser would know about the condition.  Mr. Bernstein agreed to require language in the deed to put a prospective buyer on notice of the Boards opinion about the density of the property.   Mr. Bernstein indicated that he would include in the resolution previous conditions discussed at the last hearing.  

Mr. Johnstone opened the hearing up to the public.  There being not questions or comments, Mr. Johnstone closed the public hearing.

Mr. Blangiforti made a motion to approve the application as amended subject to the conditions enumerated by the Board.  Mr. Shapack seconded the motion.  The motion carried by the following roll call vote:

Ayes:  Mrs. Baird, Mr. Mackie, Mrs. Czajkowski, Mr. Blangiforti, Mr. Shapack and Mr. Johnstone.

Nays:
Mrs. Devlin

Public Hearing
· Borghese
Application No. 08-08 – impervious coverage, side and front setback variances

Block 27, Lot 146
Mr. Lawrence Fox, Attorney for the applicant was present and reminded the Board that there was an issue with notice at the last hearing. Since that time notice has been served on the neighbor that was not previously notified.  

Mr. Fox explained that Mrs. Borghese is the owner of 36 Hill and Dale Road.  He explained that the application is in regard to the sand paddock (riding ring) outside of the existing barn.  The area was constructed and shortly after Mrs. Borghese received a notice of violation from the Zoning Officer that it constituted a violation on the basis of lot coverage and setback violations.  Mr. Fox explained that the property was previously subject of a variance application for the swimming pool.  Mr. Benson explained that Mrs. Goodchild found that proper permits were granted for the run in shed however the barn, which the property owner sought and received permits for, was not built in accordance with the plan; it was built one (1) foot closer to the property line than was shown on the approved plan (it was 49 feet off of the property line when it should have been 50 feet).  
Mr. Ilaria Borghese was sworn in by Mr. Bernstein.  Mrs. Borgese explained that she has resided at the property for 4 years.  When she purchased the property the run in shed, barn and pool existed.  When asked if she received approvals from the Hunterdon County Soil Conservation District for the sand paddock, Mrs. Borghese responded in the positive.  When asked if the contractor for the sand paddock inquired with the township about permits necessary, Mrs. Borghese explained that he asked the Construction Official if a permit was necessary.  He was told that it was not considered a structure and no permits were necessary except Hunterdon County Soil Conservation District approval.  Mr. Bernstein advised the Board that Mrs. Borghese’s testimony regarding the conversation is hearsay.  Mr. Fox explained that his client is only providing the testimony for background purposes.  When asked why the sand riding ring was constructed, Mrs. Borghese explained that she prefers to keep her horses in a very natural setting and therefore they are kept outside most of the time.  Several years ago there was a heavy freeze during the winter and it was necessary to keep them inside for over a week due to the condition of the ground.  The sand paddock was constructed near the barn with a substantial drainage system to avoid the situation of ever having to keep her horses inside due to inclement weather.  She also explained that she has an older mare that should not be on grass so sand paddock provides the ability to turn the horse out on sand rather than grass.  She added that she uses the paddock for exercising the horses.  It is not as large as a standard riding ring.  When asked if drainage was provided, Mr. Borghese responded in the positive and explained that the drainage system is shown on the plan.  When asked if she was aware that paddock/riding ring would be considered an impervious structure, Mrs. Borghese responded in the negative.   Mr. Fox noted that the Scenic Roads Commission and the Environmental Commission both prepared letters indicating that they had no objection to the application.  Mr. Fox noted that the applicant is in receipt of both Mr. Burr and Mr. Banisch’s reports and have no objection to either report.  

Mr. Blangiforti questioned the definition of structure and if sand is considered impervious.  Mr. Bernstein explained that the Land Use Law defines this as a structure (Mr. Bernstein read into the record the definition of a structure from the Land Use Law).  As to the permeability, Mr. Burr explained that it is a gray area however this Board has treated similar structures as impervious.  Mr. Burr noted that it is not impervious like pavement, however the Board has treated them as 100% impervious.  
Mrs. Devlin asked how the sand would not freeze under severe conditions and provide any better surface than grass.  Mrs. Borghese explained that with the last ice storm there was a lot of rain, and by having the sand it would drain and not pool and freeze as it would on the grass pasture.   Mrs. Devlin asked Mr. Burr if he was satisfied with the drainage system.  Mr. Burr responded in the positive and noted that they have a series of stone under drains below the surface that are piped to one (1) six (6) inch overflow pipe that leads down the driveway towards Hill and Dale Road.  He added that it is stable and shows no signs of erosion.  Mr. Johnstone suggested that if the Board reaches approval that a condition be that the drainage system be maintained.  Mr. Fox indicated they would not object to that condition.

A series of photographs provided as part of the application were reviewed by the Board.  After reviewing the photos Mr. Johnstone asked the applicant if she would object to providing landscaping, if it is deemed necessary, on her property along the common driveway.  Mrs. Borghese did not object to providing landscaping.  
Mrs. Baird asked what the normal composition of a riding ring is, sand, stone dust.  Mrs. Borghese was not aware.  

Mr. Mackie wanted to clarify the position of the Environmental Commission not having any concern.  Mr. Fox noted that he misspoke.  Mr. Mackie noted that one of the questions the Environmental Commission had related to the need for an electrified fence.  Mrs. Borghese explained that electrified fence is used to keep horses separated and to deter jumping.  She explained that it is low voltage.  

Mr. Moriarty asked if sand will end up in the under drains and ultimately go into the roadway.  Mr. Burr opined that most of the water is going into the under drains and returning back into the ground; he did not feel that a large amount of water would be coming out of the overflow drain.  Mr. Burr did not feel that there is a need for an underground structure.  Mr. Moriarty asked if the Construction Official and the Zoning Officer have different opinions about impervious coverage.  Mr. Benson explained that this type of structure would not require a building permit but does require a zoning permit and that was likely the confusion about not needing a permit.  
Mr. Shapack asked Mr. Burr is, during his inspection, he witnessed any sand at the outfall pipe.  Mr. Burr responded in the negative and added that it was fully grassed with no erosion or sedimentation.  

Mr. Johnstone opened the meeting up to the public for questions.  

Cindy Clover, 48 Hill and Dale Road, asked about the setback requirements.  Mr. Bernstein explained that the setback is 50 feet, the riding ring is approximately 12 feet from the property line.  

Mr. Banisch spoke of the definition of structure, building and use and that it is not clear in the ordinance that a structure without a roof must meet the setback requirements.  Mr. Bernstein noted that in the recent case of Woods v O’Neil Judge Buchsbaum ruled that a tennis court (with no roof) had to meet the minimum setback requirements.  Mr. Bernstein noted that because of the ambiguity he hopes that Mr. Banisch prepares an amendment after the case is settled.  Mr. Bernstein agreed with Mr. Benson’s interpretation that absent a specific setback for accessory structures they need to follow the principal structure setbacks.  Mr. Banisch agreed.  Mrs. Borghese explained that the sand paddocks were constructed in that area so that she could open the stall doors and allow the horses to go directly to the sand paddock; it’s a position immediately adjacent to the barn.  

Mr. Shapack noted that in the photos supplied by the applicant the riding ring does not appear to be directly adjacent to the barn.  Mrs. Borghese explained that the distance from the barn door to the riding rink is the width of the gate.  Mr. Shapack asked Mrs. Borghese to explain why the riding rink could not be placed in a conforming location on the property.  Mrs. Borghese explained that the current location was the flattest part of the property and the least soil disturbance.  

Mr. Fox called Sally Ike, 44 Hill and Dale Road, to testify.  Mrs. Ike was sworn in by Mr. Bernstein.  Mrs. Ike explained that she works with the US Equestrian Federation, for 20 years she was the managing director for Show Jumping which is one of the Olympic disciplines and has been to five (5) Olympic games.  Mrs. Ike explained that she is a neighbor of Mrs. Borghese and shares the common driveway.  When asked the benefits of having a sand paddock, Mrs. Ike explained that she agreed with the reasons given by Mrs. Borghese for having the sand paddock.  The surface, in this area, is an advantage for training purposes, rain or shine.  She added that the construction of the riding arena is standard construction for this type of ring.  Mrs. Baird asked if some surfaces are less permeable than others to which Mrs. Ike responded in the positive.  She mentioned an example of a surface that was combined with rubber and plastic.  Mr. Burr opined that the sand is more pervious than a surface such as quarry dust.  

Mr. Johnstone opened the meeting up to the public for questions.
Don Broughton, 35 Bissel Road, asked Mrs. Ike if the property, prior to Mrs. Borghese purchasing it, had a stable and a fence to which Mrs. Ike responded in the positive.

There being no additional questions from the public Mr. Johnstone opened the meeting up to the public for comments.    
Cynthia Clover, 48 Hill and Dale Road, was sworn in by Mr. Bernstein.  Mrs. Clover expressed concern about her quality of life and the setback of the arena.  She explained that she has lived there for 10 years.  She went on to report that her quality of life has decreased because of the noise of the boarders, listening to the instruction being given during lessons and the noise of the ATV that is used to grade the riding arena.  

Randy Clover, 48 Hill and Dale Road, was sworn in by Mr. Bernstein.  Mr. Clover noted that the use of the ring has been a daily use for lessons, exercise and riding.  It’s not being used occasionally or during emergency weather situations but it is being used on a daily basis.  During the spring and summer months the hedgerow provides a buffer but it doesn’t block the noise.  In the fall and winter when the leaves are gone it doesn’t even provide a visual buffer.  When asked how far his house is from the common driveway, Mr. Clover opined approximately 100 feet.  

Karen Taylor Broughton, 35 Bissel Road, was sworn in by Mr. Bernstein.  Mrs. Broughton explained that she is a tenant and she boards her horse at the Borghese property for approximately one year.  She explained that she has ridden in the ring after heavy rain storms and the ring is always dry.  She noted that when they train it is usually for a half hour at most.  

Maria Denzer, 105 Red Crest Lane, Bedminster.  Mrs. Denzer was sworn in by Mr. Bernstein and explained that she works with Mrs. Borghese to maintain the barn and property.   She noted that Mrs. Borghese received a call from Mrs. Clover about the noise and so the ring has been dragged during the week days so as not to disturb the neighbors.  Mrs. Borghese apologized to Mrs. Clover for the disturbance and noted the times that she had helped Mrs. Clover with her goats and dogs that escaped.  She concluded by saying that anything she can do to improve the situation she will.

Mr. Bernstein asked Mrs. Borghese if the barn existed when she purchased the property to which she responded in the positive.  When asked if it was in good condition, Mrs. Borghese explained that it had not been maintained.  When asked about the number of stalls present when she purchased the property, Mrs. Borghese noted that three (3) existed and there are still three (3) stalls and three (3) horses.  Mr. Bernstein noted that only five (5) horses are permitted on the property.

Mr. Johnstone asked how often the ring must be dragged to which Mrs. Borghese explained that it is done once every 7 to 10 days and it takes approximately 20 minutes.  When asked about the equipment being used to drag the ring, Mrs. Borghese explained that it is an ATV with a small drag element towed behind.  

Mr. Mackie asked if the frequency of dragging the ring is related to the activity level.  Mrs. Borghese responded in the positive and noted that that’s why it only needs to be maintained every 7 to 10 days.  If it was being used on a daily basis it would have to be dragged every other day.  When asked if she would consider moving the ring to within the setback, Mrs. Borghese could not respond as she would need to look into the slope.  Mr. Fox noted that a great deal of soil disturbance would need to occur to move the ring.  Mr. Johnstone and Mrs. Baird opined that moving it would not help with the noise issue, which appears to be the main complaint.  Mr. Johnstone suggested that some type of buffer be planted in the 12 to 14 foot area along the common driveway.  Mrs. Clover again expressed concern about property value and explained that just a few hours before the meeting there was a lesson and people were yelling commands.  Mr. Johnstone opined that even if the riding ring was in a conforming location it would not eliminate or change the noise volume.  Mr. Bernstein asked Mrs. Clover if there is a time of day that would be less onerous for the ring to be dragged and for lessons to be given.  Mrs. Clover opined that between the hours of 12 and 5 p.m. (weekdays) would be less disturbing. 

Mr. Shapack asked if riding lessons are considered a commercial use and asked if it is permitted on the property.  Mrs. Borghese explained that there is no money exchanged for the lesson.  Mr. Bernstein opined that it is not a commercial use as it is not open to the public.  He added that if it were every day it could be considered differently.  Mr. Shapack asked Mrs. Borghese to look into a muffler that would quiet the ATV as it might help with the noise level.   He also opined that a solid fence as a barrier might be a noise reducer.  Mr. Johnstone was opposed to a solid fence.  When asked if they would prefer a buffer of trees as opposed to a fence, Mr. and Mrs. Clover responded in the positive.  Mr. Clover opined that the time constraints would be reasonable and helpful as well as a vegetative buffer.  Mrs. Clover didn’t feel that a vegetative buffer would help with the noise.  Mrs. Borghese noted the horse manure is removed on the weekend morning and asked Mr. and Mrs. Clover if that was bothersome.  Mrs. Clover found it to be bothersome.   Mr. Bernstein advised against restricting the pick up of manure noting that it could become a health issue.  
Mr. Kerwin disagreed about the muffler remedy noting that the Zoning Officer will be called out to judge the sound of the muffler and found it to be unfair to Mr. Benson.  Mr. Kerwin opined that limiting the times would be a more workable solution.  Mr. Shapack noted that it was a suggestion and agreed that the time frame was the best condition.  
Mr. Bernstein noted the following conditions that were voiced during the hearing:
· Section 709 which applies to the number of horses

· Drainage will be permanently maintained

· Good faith effort to muffle the sound of the ATV

· Landscape buffer in the 12 to 14 foot strip along the common driveway; subject to the approval of the LUB engineer.

· Restriction of 12 p.m. to 5 p.m. weekdays for the dragging of the ring and lessons (this does not apply to anyone riding on their own).  No restriction on the weekends.
Mr. Johnstone pointed out that if the neighbors don’t feel the landscape buffer is necessary than the Board will not require it.  

Mrs. Baird made a motion to approve Application No. 08-08 with the condition as stated by Mr. Bernstein.  Mr. Blangiforti seconded the motion.  The motion carried by the following roll call vote:

Ayes:  Mrs. Baird, Mr. Mackie, Mrs. Devlin, Mr. Czajkowski, Mr. Blangiforti, Mr. Moriarty, Mr. Kerwin, Mr. Shapack and Mr. Johnstone.  

Nays:  None

Escrow Closing

· Zanelli - $150.00
Mrs. Baird recused herself from the discussion.
Mr. Blangiforti made a motion to close the account and refund the money.  Mrs. Devlin seconded the motion.  The motion carried by the following roll call vote:

Ayes:  Mr. Johnstone, Mr. Mackie, Mrs. Devlin, Mr. Czajkowski, Mr. Blangiforti, Mr. Moriarty, Mr. Kerwin and Mr. Shapack.  

Nays:  None

Master Plan Consistency Review

· Ordinance No. 10-2009

Mr. Moriarty recused himself from the discussion.  

Mr. Benson explained that the NJDEP is requiring that the Township update the existing flood hazard ordinance that is in the DRO.  Overall the ordinance didn’t change significantly but is updated by a few additional definitions.  Mr. Mackie had a few questions that were clarified.  Mrs. Baird asked if the flood map changed to which Mr. Benson noted that some areas have been added due to the submission of application mapping (for example Lamington Falls).  Mr. Benson added that the new map is much more descriptive.  
Mrs. Baird made a motion to find Ordinance No. 10-2009 not inconsistent with the Master Plan.  Mrs. Devlin seconded the motion.  The motion carried by the following roll call vote:

Ayes:  Mrs. Baird, Mr. Mackie, Mrs. Devlin, Mr. Czajkowski, Mr. Blangiforti, Mr. Kerwin, Mr. Shapack and Mr. Johnstone.  

Nays:  None

Highlands Council

Mr. Banisch reported that the information that was presented through the original mapping that came to the Township was corrected through the efforts of Township Staff and returned to the Highlands Council which basically was an update of vacant and developable lands or further developable lands.  An assessment was made of the utility capacity that might accommodate growth and all of that information was applied through a build out model to calculate the total number of additional dwelling units left to be constructed.  Mr. Bansich provided the Board with a memo dated July 15, 2009 which is a summary of the Tewksbury Build out.  He explained that in the sewered areas there are no additional dwelling units that come from the build out.  In the septic system areas 32 additional septic systems are permitted in the Preservation Area and 125 would be permitted in the Planning area for a total of 157 additional dwelling units.  In the category on Non-residential jobs a total of 6 is projected in the Planning Area and none in the Preservation Area.  In conclusion, it appears that development in Tewksbury is pretty much over if the Township decides to opt in the Planning Area noting that worst case scenario the Township would have an additional 157 units if the Townships opts in.  If the Township does not opt in the 125 septic system yield would be replaced with COAH’s build out projection of 747 houses in the Planning Area.  Mr. Banish noted that Mr. Landon has asked him to sort out the COAH component so that there is a direct side by side comparison which will be prepared in the coming weeks.
It was noted by Mr. Johnstone that the ultimate decision is up to the Township Committee however the Land Use Board will have the opportunity to comment and make a recommendation.  In the coming months the Board will hear the pros and cons of opting in and base its recommendation on that information.  Mr. Johnstone asked Mr. Banisch to coordinate his updates on the Highlands with Ms. Goodchild so the Board reacts in a timely manner.  

Miscellaneous

Mr. Johnstone reported on the hospitalization of Ms. Desiderio.  
Adjournment

There being no further business, the meeting adjourned at 9:50 p.m. by motion of Mrs. Baird and seconded by Mrs. Devlin.  

Respectfully submitted,

Shana L. Goodchild

Land Use Administrator
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